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S1MoN Lord Fraſer of Lovat, 
Rep T inted, with Additions * 


AND 


* 


| Anſwers to the Innen of Lord ons 


condeſcended on by Hugh Mackenze, 
Eſq; * 


of the Marquis of Atbole, by whom he left four 
Daughters. The eldeſt of them was married to 
— Alexander Mackenzie of Fraſerdaſe; who, upon the 
Death of her Father, aſſumed the Title of Lady Fraſer of 
Lovat, or Baronefs of Lovar. But knowing that the Title to 
both Dignity and Eſtate had been always in the Perſon of an 
Heir-male ever from the Original of that noble Family, 
as far as can be known from Hiſtory, and the public Re- 
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UGH Lord Frafer of Lovat married a Daughter 
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cords, and that the Heir-male would diſpute it with her; ſhe 
and her Friends took the Opportunity, when he was abſent, 
and leaſt able to defend himſelf, to frame a Story, That the 
Dignity of Lord Lovat, as well as the Eſtate, had, in ancient 
Times, belonged to the Family of Biſſet, whoſe Daughter and 
only Child was married to a Gentleman of the Name of Fraſer, 
from whom the Dignity and Eſtate did deſcend to the Heirs of 
Line; and conſequently to her as eldeſt Daughter of Hugh Lord 
Lovat. | | 


That Story was ſet on foot with great Care and Aſſiduity; 
but as the Inveſtiture of the Eſtate was always to Heirs-male, 
and he who was Heir-male being abſent, that Lady and her 
Friends contrived -a way to veſt the Dignity and Eſtate in the 
Perſon of her and her Poſterity. Mr. Roderick Mackenzie of 
Pireſtonball, her Father-in-law, purchaſed an Appraiſing againſt 
the Eſtate of Lovat, led in the Year 1669, for the principal 
Sum of One Thouſand Pound. Scots; and he, upon that Title 
alone, and the Lady Fraſerdale, as the pretended Heir of Line 
of the ancient Biſſet, joined together in a Proceſs of Reduction, 
Improbation, and Declarator, againſt the Heir-male ; and, upon 
the | | Day of LE 

1702, obtained a Decreet before the Lords 
of Seſſion, in Abſence, he for the Eſtate, and ſhe for the Ho- 


NOUTS. , 


When the ſaid Mr. Roderick Mackenzie thought he had fully 
eſtabliſhed a Title to the Eſtate of Lovat, by that Decreet, 
and ſome other Debts that he afterwards acquired againſt the 
Eſtate, he made a Tailzie; ſettling it upon the Heirs of the 
Marriage betwixt his Son and her, ſhe by the Name of Emilia 


Lady Fraſer of Lovat, and her eldeſt Son by the Name of Hugh _ 


Matter of Lovat; and in that Manner were the Honours and . 
Eſtate poſſeſſed during the Abſence of the Heir-male of the Fa- 
mily of Zevar, | =. RS 
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v. n the Return of Hue Lord Prafe of Lovet, he thought 
himſe If obliged, out of Regard to his Family, to take all pro- 
per Methods to preſerve the Title and Dignity of Lord Fraſer 
of Lovat, in the Right of the Heir-male of that Family; and, 

for that End, to inquire into the Facts upon which the Lady 
Fraſerdale built her Claim: Wherefore, upon looking into the 
moſt ancient Records of Scotland, it appears, that the Biſſet 
was never a Lord of Parliament; for, by a Charter in the 
Cartulary of Murray, anno 12 28, this Biſſet is deſigned Domi- 
num Foannem Biſſet, which is an Appellation always given to 
Gentlemen of any Rank; neither does he any where appear to 
have been Proprietor of the Eſtate of Lovat, or that the Lord 
Fraſer of Lovat was deſcended from him, or had any Rela- 
tion to him. Secondly, David Graym, — of Loveth, 
by a Charter from the Biſhop of Murray, without Date: 
But it is evident from Chronology, that it was in the Reign 


of Alexander III. betwixt the 1249, that he began his Reign, 


and the 1285, that he died. | Thirdly, the firſt Mention of 
Fraſer of Loveth, is in the Year 1367, when Hugh Fraſer of 
Loveth does Homage to the Biſhop of Murray, for his Poſ- 
ſeſſion of a Part of the Ard. And, Fourthly, this was a great 
many Years before Lord Barons were known in Scotland, as a 
diſtin Rank of Nobility from other PR as will be noticed 
after | 


» > 


"As it was 1 impoſſible, that es the Eſtate or Honours 


1 could have deſcended in the Manner pointed out in the 
Dteecreet obtained by the Lady of Fraſerdale; fo his Lordſhip 
, brought a proceſs of Reduction and Declarator before the 
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Lords of Seſſion, againſt Hygh Mackenzie, her eldeſt Son, 
- claiming the Titles and Honour on her Right, and for hav- 
ing the Titles of Honour declared to belong to himſelf i in time 
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The Court of Seſſion have reponed his Lordſhip; and as : 
Lord Monzie Ordinary has appointed both Parties to give in 
Condeſcendences of what has been the Cuſtom of Scotland with 
reſpect to the Succeſſion of the Titles of Lord Baron in Scotland. 
The Lord Lovat is to bring Inſtances, that the Succeſſion of that 
Dignity has uniformly been tranſmitted to Heirs-male, where 
no Patent intervened to alter the natural Erb of that Suc- 
ceſſion. | 


On the other Hand, Mr. Mackenzie, at in the Right of 
his Mother Emelia Lady Fraſerdale, pretends to the Title of Lord 


Lovat, is to bring Examples for proving, that the Title of Lord 


Baron, where there was no Patent, uſed to de WN by e a 
female Succeſſion. | 


It will be acknowledged by the Lord — Ping: That, 
before. Patents came in Uſe, the Title of Lord Baron was only 
conferred upon ſuch whoſe Services deſerved them, and continued 
to their Heirs-male, upon a Preſumption, that they were to ſuc- 
ceed to their Predeceſſors in their Virtues, as well as their Ho- 


nours. Thoſe Honours were conferred for Services in Wars, 


and Aſſiſtance in Council ; ſo that, upon the original Creation of 
Lord Barons, it cannot be PI that they were any other 
than Maſculine. 


As to the Title of Lord Baron, with . to which 
the preſent Queſtion is, the firſt Time it was eſtabliſhed, 
was in the Reign of King James I, The Form of their 
Creation appears from the Rolls of Parliament, to be in 


this Manner: The King in Parliament, named the Titles 
by which they were, in Time coming, to be deſigned as 


Lords of Parliament, and the Heralds proclaimed them as 
ſuch: And as their Office, Dignity, and Privilege, was to 


ſit in Parliament; '® that Office was abſolutely incon- 
ſiſtent 


- (SF: 
fitent with a female Succeſſion, and can never be deemed. 
the Intention of the Crown, when that Dignity was con- 
ferred. 


It is true, that of late, ſince Patents came in Uſe, the Courſe 
of Succeſſion has varied, as the King pleafed, and Parties de- 
fired: But theſe can never regulate the Succeſſion of ſuch Ho- 
nours as were eſtabliſhed before Patents were introduced in favour 
of Lord Barons, which was no earlier than the Reign of King 
James VI. Before that Time, the Deſcent of Honours of Lord 
Barons. was uniform to Heirs-male : and indeed the Deſign of 
their Creation, which was to ſerve in Parlianfent, ſufficiently 
proves it; yet, in further Proof thereof, the Lord Levat ſhall 
bring the following Examples. | Ba 


Lord of the ISLES. 


Imo, The Lord of the Jes is created in Parliament a Lord of 
Parliament, without any. Mention of Heirs, upon the 2oth of 
Fuly 1476. Quo die illuſtriſſimus princeps fecit, conſtituit, creavir, 
& ab beraldis nominari fecit, Johannem de Ila, Dominum inſularum, 
Baronem Banretum, & Dominum Parltamenti. This is inſtructed 
by the ſecond book of the Records of Parliament, Page 17. 
in the public Archives. There is likewiſe a Charter under the 
Great Seal, bearing Date the 25th of the fame Month and Year, 
wherein the King, upon a Recital, that he had created him a Lord 
of Parliament, Lord of the ſes, gives him the Lordſhip of the 
Iſtes, to him, and the Heirs-male of his Body; which failing, to 

his Heir-male whatſoever, Book 8. Carta 310. | 2 
| | | ade, 


EEE 
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2do, In the 1434, Robert Stewart is deſigned ſimply of Lorn, 
in the black Acts of parliament, folio 2 3. But in a Charter by 
King James II. Book 3. Carta 118. to John Cathcart, of the 
Lands of Bartonholm, bearing Date the 5th of September 1439, 
Robertus Dominus Lorn is a Witneſs, and is then plainly a Lord 
of Parliament. 7ohn Lord Zorn his Son reſigns his Eſtate in the 
Hands of King James II. and obtains from him a new. Charter, 
bearing Date the 2oth of June 1452. Dilecto conſanguineo 
noſtro Joanni Domino Lorn, de toto & integro dominio de 
Lorn, &c. & heredibus maſculis de corpore ſuo legitime procreatis 
ſeu procreandis; quibus forte deficientibus, Waltero Stewart fratri 
Juo germano, & beredibus ſuis maſculis; which. failing, to John, 
Allan, and Fames, all his Brothers; all which failing, to ſeveral =. 
collateral Heirs-male nominatim, and to the Heirs-male of - 
their Bodies reſpectivs. This Charter is recorded in the 4th 
Book of Charters, Carta 176. This Lord Lorn died without 4 
Iſſue- male: and though he left three Daughters, who afterwards / 
i | got a Part of his Eſtate, Jſabel, who was married to Colin — 
fl Earl of Argyle, Margaret to Sir Colin Campbell of Glenurchie, 
„ | and Mariota to Arthur Campbell of Otter; yet his Brother 
[i | Walter ſucceeded as Heir-male to the Honour of Lorn, This 
: is inſtructed by ſeveral Charters in the public Archives. Imo, 
By a Grant of the Lands of Kippen, &c. to Colin Earl of Argyle, 
| upon the Reſignation of Walter Domini Lorn, bearing Date 
i the 2gth of April 1466, and confirmed under the Great 
Seal the 7th of May the ſame Year, Book 7. Carta 65. 240, 
1 By another Grant, from the ſame Walter, formerly deſigned 
Dominus Lorn, and now Dominus Innermeath, de toro & inte- 
gro domi nio de Lorn, Colino Comiti Argyle, Domino Campbell, 
dated the 17th of April 1470, Book d. Carta 189. 3710, 
-— | „ From 


From a Writ in the Hands of his Grace the Duke of Argyle, in 


62 


the Vear 1469, relating to an Exchange of the Title of Lord 
Lorn, to that of Lord Innermeath; upon which the Earl of A.- 
gyle took the Title of Dominus Lorn, as he is found deſigned in 


a Charter in the public Records the 2oth. January 1478, Book 


10. Carta 126. 4to, From a Charter in the Records, Book 
7. Carta 66. Colino Comiti de Argyle, & Iſobellæ Stuart ſpoiſe 
ſue, filia quondam conſanguinei noſtri Joannis Domini Lor n, 
de tota & integra tertia parte terrarum de Kilderane, Fc. in Vi- 
cecomitatu de Fyfe; nec non tertiam partem terrarum de Innerde- 
ny; gue quidem terre, cum pertinentibus, fuere Mariotæ Stuart, 


ſororis dictæ Iſobellæ, ac filie, & unus heredum dicti quondam 


Joannis Domini Lorn ; which bears Date the 1oth of May 1466. 
Sto, From the Quartering of the Arms of Stewart and Lorn, 
in the Atchievement of the Family of Glenurchie to this Day. 
6to, From the MS. Hiſtories of the Family of Argyle, written 
by Mr. Cofvil of Blair, and Mr. Duncanſon, and by the genea- 
logical Tree of the Houſe of Glenurebie, in -the Hands of the 
Lord Monzie. | | 


\ ma HUME. 


3170, Sir Alexander Hume of that Ik was creat: a "A" of 
Parliament by King James III. by the Title of Lord Hume, the 
2d of Auguſt 1473. This ig vouched from the ſecond Book of 


the Records of Parliament in the public Archives, Page 96. 
| where it is thus marked, Quo die Alexander Hume de eodem, mi- 


les, factus fuit Dominus Parliamenti. The Grandſon of Alex- 
ander Lord Hume, who was great Chamberlain of Scathnd, 


died without Iſſue-male in the 1 516, and left one Daughter 


anet, who was married to John Hamilton, natural Son to the 


Fart of Arran, who got with her the Barony of Samuelſton; 
yet her Father's Brother, 3 Lord Hume, ſucceeded to 


the 


the Title, Honour, and Dignity of Lord Hume. For Proof 
of this, Imo, There is a Charter in the public Records of the 
Great Seal, Book 26. Carta 175. confirming a Charter grant- 
ed per conſanguineum noſtrum Georgium Deminum Hume, con- 
ſanguineo ſue Janetæ Hume, filiæ quondam Alexandri Domini 
Hume, fratris germani dicti Georgii, of the Lands of Samuel- 
ton, and to the Heirs-male to be procreate betwixt her and 
John Hamilton, Son- natural to the deceaſed James Earl of Ar- 
ran her Huſband, dated the 24th of Auguff 1531, and the 
Confirmation is dated the 12th February 1532. 2do, There is 
a Charter of Appriſing, in the Records of the Great Seal, Book 
26. Carta 178. dated the 22d of January 1531, to Alexander 
Hume of Huttonhall, natural Son ef Alexænder umquhile Lord 
Hume, wherein both George Lord Hume his Brother's Heir-male, 
and Janer Hume his Brother's Daughter, the Heir-female, are 
called. | 4 5 ä 


„ Lord KEITH. 


[| Alo, The Family of Keith was one of the great Barons created 

bi to be Lords of Parliament by King James I. William the 

1 the firſt Lord Keith had a Son John, who died before his Father, 
leaving only a Daughter Elizabeth, who was married to Andrew 
Lord Gray; yet her Father's younger Brother ſucceeded his Fa- 
ther in the Dignity of Lord Keith, This Example is proved by 

a MS. Hiſtory of the Family of Mari/chall ; a Copy of which 
ſhall be produced. | | 8 5 
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5, Robert Crichton of Sangqular was created in Par- 
liament Lord Crichton of Sanqubar, by King James III. 
on the 11th of January 1487. This is vouched from the 

| : Regiſters 
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(3 
Regiſters of Parliament in the public Records, Book 4. 
p. 81. Undecimo die Fanuarii, Robertus Crichton de Sanquhar e 
fectus fuit Dominus Parliamenti, nominandus Dominus de Sanquhar. 
And at the ſame Time, William Ruthven of that Ilk was crea- 
ted Lord Ruthven; and Fobu Drummond of Cargill, Lord Drum- 
mond. From Robert, the firſt Lord Crichton of Sanqubar, the 
Dignity was continued, in a Succeſſion of Males, till the 1612, 
that Robert Lord Crichton of Sanqubar died without Iſſue; and 
though he had a Siſter married to Grierſon of Bargattan, yet 
he was ſucceeded in the Title by his Couſin-german William 
Crichton of Rayhill. For Proof of this Inſtance, we refer to 
the Regiſter of Retours in the Chancery, Book 7. Fol. 154. 
where William then Lord Sanquhar is retoured Heir to the de- 
ceaſed Robert Lord Crichton of Sanqubar, filius patrui ſui, the 
1 5th of Fuly 1619; and that his Siſter, the Lady Bargattan, 
did not claim, is univerſally known. _ | 


Lord LIVINGSTON. 


Sto, The Family of Living ſton were created Lords of Parlia- 
ment in the Reign of King James II. anno 1452. Another 
James Lord Living ſton died without Iſſue; and though he had 
a Siſter, Elizabeth Counteſs of Roſs, yet ſhe did not ſucceed to 
the Title of Lady Living ſton, but an Heir-male, Sir James Li- 
ving ſton. This Example is vouched, Imo, From a Writ in 
the Lord Lova?'s Hands, by King James II. dilefio conſanguineo 
ſuo Facobo Domino Living ſtun. 240, By a Charter under the 
Great Seal, Book 8. Carta 339. Eliſabeth Living ſton Comitiſſæ 
de Roſs, dated the 25th October 1477. 3110, From a Writ 
which the Lord Lovat is Maſter of, anno 1498, wherein Sir 
James Livingſton is deſigned, Tutori & heredi apparenti Jacobi 
Domini Li vingſton. | 
* I Lord 


TONES 


( no \) 
Lord LINDSAY 


7mo, The Family of Lindſay, Lord Lindſay of the Byres, 
obtained the Dignity of Lords of Parliament, as early as the 
1456; as appears from a Decreet of Parliament in the Lord 
Lovat's Hands. This Noble Family continued in a Succeſſion 
of Males, till the 1608, that John Lord Lindſay died without 
Iſſue-male; and although he left a Daughter, Anne, who was 
married to Alexander Falconer, at that Time Son and Heir-a 
parent to Alexander Falconer of Halkertoun ; yet his Brother Ro- 
bert Lord Lindſay ſucceeded to the Honours of the Family, 
Our Proofs for this are, 1, A Retour in the Chancery, 
Book 14. P. 259. dated the 8th of December 1609 ;- whereby 
Robertus, nunc Dominus Lindſay de Byres, 1s ſerved and retoured, 
tanguam ligitimus & propinquior heres maſculus quondam Foannis 
Domini Lindſay de Byres fratris ſui. 240, There is a Charter 
in the Regiſters of the Great Seal, the 2iſt of April 1619, 
Book 49. carta 150. to Alexander Falconer, filio legitimo natu 
bil - maximo Domini Alexandri Falconer de Halkerton militis, et bere- 
{18 | dibus maſculis inter ipſum & Magifiram Annam Lindſay, ejus 1 
| Futuram ſponſam, legitimo procreandis, of the Eſtate of Halker- [ 
W Foun, and a Liferent to the Lady herſelf, upon the Narrative 
Fl of a Contract of Marriage had paſſed betwixt them, with Con- 
N | ſent of her Curators, wherein there had been ſome TranfaQtions : : 

with her Couſin-german Jobn, then Lord Linaſay, her Father's 5 

Heir-male, with Conſent of his Curators alſo. Beſides theſe 

full Proofs, the Thing is but recent, and ſo well known that it 


( 
in a lineal Courſe of Succeſſion. James Lord Fleming, in the 
Reign of Queen Mary, was great Chamberlain; he married 
Barbara Daughter of James Duke of Chauthkrault, and dying 
without Iſſue-male, on the 15th of December 1558, left one 
Daughter Jean, who was married to Sir John Maitland, the firſt 
Lord Thirle/tane. This Lady did not ſucceed her Father in the 
Dignity, but her Uncle John Lord Fleming, her Father's Bro- 
ther. This Inſtance: is vouched, I, From ſeveral Writs in 
the Hands of the Earl of WÄigten by King James II. in the Year 
1451, and afterward Dilecto conſanguines ſuo Roberto Domi no 
le Fleming; and from an original Writ in the Lord Lovat's 
Hands, under the Great Seal, the 5th of November 1457. 


ada, From the Teſtament and Latter-will of James Lord Fe- 


ming, dated the 8th of November 1558, wherein he ſettles 
his Eſtate upon his Brother Jobn Fleming, who he knew 
was to fucceed him in his Dignity, and a Portion to his 
Daughter, who was afterward Lady Thirleſtane. Ztio, From 
a Commiſſion. by Queen Mary, in the Hands of the Earl 
of Migton, of the Date June 30. 1565, to John Lord Fle- 
ming, conſtituting and appointing him great Chamberlain of 
Scotland, wherein the Merit and Services of Malcolm Lord 
Fleming his Father, and James Lord Fleming his Brother, 
are fully ſet forth. 470, From a Charter under the Great 
Seal, in our publick Archives, Book 35. Carta 849. dated 
the penult Day of October 1583, and comes up to a full 
Proof in itſelf, to Mr. John Maitland of Thirle/tane, and Mrs. 
Jean Fleming his Spouſe, of the Lands and Barony of Thanker- 
ton and Biggar, which formerly belonged quondam Malcolmo Do- 


mino Fleming, avo dictæ Magiſtræ Feanne Fleming, and to whom 


ſhe was Heir of Line. Had it been the Opinion of Sir Yohn 
Maitland, or the Lawyers at that Time, that his Lady, the 
 Lord*Fleming's Daughter and Heir of Line, had Right to her 
Father's Dignity, it is exceeding (probable he would have 
claimed it, and could not well fail of ſucceeding, had his Pre- 
| | B 2 8 tenſions 


5 


tenſions been juſt; conſidering he roſe by the Profeſſion of the 
Law himſelf, to be Secretary, Lord Chancellor, and a Peer, by 


- 


the Title of Lord Thirlſtane. 


Lord H AY of Yer 


| go, John Hay of Yeſter was created a Lord of Parliament, 

by the Title of Lord Hay of Teſter, the 11th of January 
1487, Quo die Fohannes Hay de Yeſter factus fuit Dominus Par- 
liamenti, nominandus Dominus Hay de Yefter. This Succeſſion in 
this Noble Family continued in the Male Line, fiom Father to 
Son, till William Lord Hay of Yefter died without Male Iflue, 
the 16th of March 1591. He left behind him ſeveral Daugh- 
ters; yet was ſucceeded in the Honour of Lord Hay of Yefter 
by James Hay his Brother, who was Father to the firſt Earl, 
and Grandfather to the firſt Marquis of Tweeddale. The eldeſt 
Daughter of William Lord Hay of Yeſter, at leaſt that had 
Iſſue, that appears from any Record, was Jean Hay, who 
was married to Alexander Horſeburgh of that Ilk ; yet neither 
ſhe nor any of her Deſcendants pretended to the Honour of 
the Family of Yeſter; that, according to the uniform Practice 
of Scotland, went to the Heir-male. The Inſtructions of 
this Precedent are, 1970, The Records of Parliament, Book 4. 
P. 81. where the Creation and Nomination of 'the Lord 
Hay of Yeſter, to be a Lord of Parliament, is fet down. 
2do, From a Charter in the Regiſters of the Great Seal in 
the lower Parliament-houſe, Book 36. Carta 280. dated the 
penult Day of the Month of February 1591, to Wit 
liam Lord Hay of Yeſter, of his whole Eſtate, heritable 
Offices, Cc. and to the Heirs-male of his Body; which fail- 
ing, to James Hay his Brother-german, and to the Heirs- 
male of his Body; which failing, to ſeveral other collateral 
Heirs-male nominatim. It contains a Clauſe, That, in re- 

_—— | 2” | ſpect 


+ © ory * 


— 
— 


2 = "= — * 8 FY — — —— * . ——— 
— — — Le. arr root - 
— - — — 
- -- — — —_— - d . — — 
Arr. 2 = 2 = . — - 
— 


— — 


3 Oo 


ef ny 
— — — 


— — 


PE 
Ml th 


—— — 


— res 


- 
> 
. GT Su CN TTT 
— X 
* 


— 34 » 44 6ꝶ6’ðw 4-9 
. ̃ ͤ —k-—!—.»5̃ Deena 


r 


— 

— — 
— - 
. 
* Na 
* * 
75 


| r 

ſpect his Dauehters had been excluded of their Birthright to 
the Lands and ſtate, by the Heirs-male and of Tailzie, not 
of his own Body, he obliges every ſuch Heir-male, not of his 


own Body, to pay to his eldeſt Daughter, and Heir-female, 


ten thouſand Merks, and fix thouſand Merks to each other 
Daughter ; and that his Heir-male, not of his'own Body, ſhall 


po 


not ſucceed to the ſaid Lands by Brief and Service, as Heir- 


male to him, until they ſhall have paid the ſaid Sums. And 
notwithſtanding of all theſe Reſtrictions, the Heir-male ſuc- 
ceeded to the Honour. For, 4, There is a Charter in the 
public Records of the Great Sea), Book- 38. Carta 494. con- 
firming a Charter by the Provoſt of the collegiate Church of 
Bothans, of the Lands of the Provoſtry of Bothans, to James 


Lord Hay of Yefter, and Dame Margaret Ker, his Spouſe, da- 


ted the Ioth of May 1592, and the Confirmation the 6th of 
September thereafter. 570, There is a Retour in the Regiſters 
of the Chancery, Book 7. Folid' 291. dated the 17th of May 


1620, whereby Alexander Horsburgh, eldeſt Son to Alexander 


Horsburgh of that Ilk, procreated betwixt him and Jean Hay 
bs Spouſe, one of the Daughters of William Lord Hay of Yefeer, 


is ſerved Heir of Line to his Grandfather. - 


Lord ROSS. 
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' .Tomo, Sir Jobn Roſs of Haukbead, was raiſed to the 


Honour of Lord Roſs of © Haukhead, by King Fames 
IV. in or about the Year 1502. This John the. firſt 
Lord, was -ſucceeded by John Lord Roſs his Grand- 
ſon, who was ſlain at Floudon Field. Ninian Lord Roſs, his 
Son by Dame Eliſabeth Ruthven Counteſs of Errol, his 
Wife, had two Sons; Robert Maſter of Roſs, who was flain 
at the Battle of Pinkie; and by Agnes Moncrieff, Lady 
Abbotſhall, his Wife, he left only one Daughter, Jean Roh, 
Who was the Heir of Line of the Family, and after- 
wards Lady Fleming. Upon the Death of Robert Maſter of 

| Roſs, 
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Rf his Fiber, well knowing that his f:cond! Som Hamer Ron 
would ſucceed him in the Honour of his Family, diſponed him 


his whole Eſtate, that he might, with the more Luſtre, ſup- 
port the Dignity. Accordingly, upon the Father's Death, 
this, James did actually ſucceed, and was Lord Roſs, and dind 
in the 1581. To inſtru this Inſtance, Ino, There is, in the 
Cuſtody of the Lord Roſs, a Retour, dated the 27th of Oto- 
ber 1501 ; where Joannes Dominus Roſs de Haukhead is ſerved 
and re toured Heir guondam Foannis Domini Roſs de Houtkbead, 
ſui avi; and a Precept, in the Lord Lovat's Hands, by Jon 
Lord Semple, for infefting John Lord Roſs in the Lands of 
_ Craigroſſy, as Heir to umquhile Zobn Lord Roſs his Grandfa- 
ther, dated the 16th Day of October 1500. a2do, From the 
confirmed Teftament of Robert Maſter of Roſs, in the official 
Books of the Dioceſe of $7. Angrew's, in the Cuſtody of Mr. 
Manſon the Commiſſary-clerk, given up by Agnes Moncrief, 
Lady Abbotſball, his Rack, wherein his only Daughter, Jen 
Roſs, is confirmed Executrix to her Father. 310, From a Ser- 
vice of Jean Roſs, Lady Fleming. as Heir to Minian Lord Roſs 
her Grandfather, in the "Fart of Wigtoun's Charter-cheſt. 470, 
From two ſeveral Charters under. the Great Seal, Book -7 
Carta 168, to James Roſs, ſecond Son to N:ntan Lord Refs, of 
the Fee of his whole Eſtate, & heredibus ſuis maſculis, dated 
13th September *1548. ro, From the Trial of James Earl of 
Bothwell, tor the horrid Murder of Lord Darnley, as publiſh- 
ed by the learned and ingenious Mr. Anderſon, in his Collections 
relating to Queen Mary ; where Fames Lord Roſs. is mentioned, 
as one of the Peers that were on the Earl's Aſſize, vol. 

bto, From a Grant under the Privy Seal, Book 47. Carta 
102. to Dorothea Ruthven, Daughter to the Lord Ruthven, of | 
the Gift of the Ward of Robert Maſter of Ros, Son and appa- 
tent Heir of gehe James Lord Roſs, dated the 5th of April 


1581. 
9 „ 
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imo, James Lord Ri, the Grandſon of James Lord 
Roſs, mentioned in the former Inſtance, died in December 


1630, and left three Sons, who were all /accefive Lords 
Roſs. The laſt of the three Brothers, Robert Lord Rofs, 


died in the 1648; and albeit he had two Siſters, an, who 
was married to on Hepburn of Wachton, and Mary, to 


Sir Henry Innes of that IIK; yet, in excluſion. of the Heirs 
of Line, he wes ſuccecded in the Title and Honour of Lord 
Roſs, by Sir William Roſs. of Muriſton, his Granduncle and 
Heir-male : He was Grandfather to the preſent Lord Ros. 
This Inſtance is inſtructed and fully vouched, Imo, From 
a Retour in the Chancery, dated 2oth March, 1649, Book 


19. Folio 335. whereby Willielmus nunc Dominus Roſs, is 
ſerved Heir to Robert Lord Roſs, his Grandnephew, tan- 


quam legitimus & propinquior beres maſculus quondam Roberti 
Domini Roſs, fratris nepotis ſui. ade, From another Retour 
in the Chancery, dated the 6th of February 1649, whereby the 
Lady Wachton and the Lady Innes are ſerved Heirs Portioners 
and of Line to Robert Lord Roſs, their Brother- german. Book 


19. Folio 3 12. 
Lord B oB. 


1270, The preſent Noble Family of Boyd, (now Earls of 


Kilmarnock), were firſt created Lord Boyd in the Reign of 
Queen Mary, in the Perſon of Robert Boyd, deſigned of 
G/en and Kilmarnock, anno 1548, by Inveſtiture, and not by 
Patent, as the Cuſtom was, For inſtructing this, there is, 
Imo, A Charter under the Great Seal, in our public Archives, 
Bock 31. Carta 130. Roberto Boyd de Glen, Cc. Marga- 
retæ Colquhoun ſponſe ſuæ, of ſeveral Lands, dated the 28th 
of February, 1547. 2do, The ſame Gefftleman, a very little 

Time 
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Time thereafter, when he was created Lord Boyd, and a Lord 
of Parliament, is deſigned nobilis Dominus Robertus Dominus 
Boyd, in a Charter granted by Robertus Magiſter de Boyd, his 


Son, of the Lands of Law in Kilbride, in Airſbire, nobili Do- 


mine Margareta Colquhoun, ſponſe nobilis Domini Roberti Do- 
mini Boyd patris ſui, dated the 10th of February 1548, Buok 
31. Carta 426. and confirmed the 11th of February ſame 
Year. 37/70, From the 12ta Book of the Regiſters of the 
Parliament, which began the penult of November 1558, 
Page 1. ; where the. Lord Poyd is marked as fitting in Par- 
liament, inter Dominos, (and becauſe there was no Rule as to 
the Precedency amongſt the Peers of the ſame Rank, but that 
they were marked as they entered), he is placed betwixt the 
Lord Semple and the Lord Somerve/, The Peerage being thus 
irrefragably eſtabliſted in the Houſe of Boyd, we proceed to 
obſerve, That the Family. continued in a direct maſculine Courſe 
of Succeſſion till Robert Lord Boyd died without Iſſue, on the 
17th of November 1641 ; and though he left five ſiſters, Fean, 
the eldeſt, married to Sir Alexander Moriſon of Preſton of Pre- 


 flongrange ; the Lady was Mother to the preſent Preflongrange ; 


Marion, to Sir James Dundas Lord Arniſton, one of the Senators 
of the College of juſtice, Mother to the late Lord Arniſton; 
Jabel, to Sir John Sinclair of Stevenſon ; Chriſtian, to Sir William 


Scot of Harden; Agnes, to Sir John. Moriſon of Dairjfie ; yet, in 


excluſion of all theſe Heirs of Line, the Title, Honour and Dig- 
nity of Lord Boyd, came without any Sort of Diſpute to the 


Heir-male James Lord Boyd, their Uncle. For Proof of this, 


there'is a Retour in the Records of the Chancery, dated the 
10th of April 1641; whereby Jacobus nunc Dominus Boyd, 
is ſerved tanquam legitimus & propinquior heres maſculus 
quendam Roberti Domini Boyd nepotis ſui, his Brother's 
Son. We might adduce, for a ſecond Proof on this Point, 
the ſeveral Contracts of Marriage of the Ladies, the Heirs 


— 
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of Line; but the Facts are all ſo recent, they will not be refu- 
ſed, eſpecially by their Deſcendents, to whom we can and do 


appeal. 1 | 
Lord ELPHINGSTON. 


The Noble Family of Elphingſton was firſt dignified with the 
Rank and Quality of Lords of Parliament, by King James IV. 
at the Baptiſm of Arthur Prince of Scotland in the 1511. The 
Succeſſion of the Houſe of E/phing/lon went always in a lineal 
Courſe of Meals till the 1649, that Alexander Lord Elphing- 
ion died, leaving no Iſſue, but a Daughter Lilias Elphingſics. 
His Lordſhip was not ſucceeded by his Daughter in the Ho- 
nour, but by his Heir-male, Alexander Elphing ſton his Nephew, 
Son of James Elphing fton his Brother-german. It is true in- 
deed, that the Heir-male very prudently married his Uncle's 
Daughter, the Heir of Line, that the Honour and Eſtate 
might not be ſeparated, but that both might go one Way. 
But even to demonſtrate, that the Honour was in the Heir- 
male, the Lord Elphing/ton himſelf, and not in his Lady, the 
Heir 6f Line, we offer the following Proofs. Im, There is in 
the Lord Lovat's Hands a Bond granted by Alexander Lord El- 
phing ſton, the Heir-male, with Conſent of Dame Lilias El- 
phing ſton his Spouſe, who was the Heir of Line, to Cowan's Ho- 
ſpital at Stirling, in the 1650; from whence we may obſerve, 
that the Huſband, the Lord Elphing ſton himſelf, was the Peer, 

| ſeeing the Lady his Wife has no other Deſignation than what 
| belonged to her as the Wife of a Lord Baron. 249, Upon the 
Death of the Lord Elpbing ſton, in the 1654, he was ſucceed- 
ed in the Honour by his Son Alexander Lord Elphing ſton, while 
his Mother the Lady Elphing ſton, the Heir of Line of the Fa- 
mily, was herſelf alive, His Service to Alexander Lord Elphing- 
ien his Father, is in the Retours of the Chancery, Ecok 22. 

| C Fo 10 
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Folio 64, of the Date goth May 1655. This Alexander Lord 
 Elphing ſton the Son died in the 1669, leaving no Iſſue by his 
Wife, the Archbiſhop of Glaſgow's Daughter, and the Defen- 
der Mr. Mackenzte's Aunt, and was ſucceeded by his. Brother 
John Lord Elphing ſton. There is a Retour in the Chancery, 
Book 29. Folio 315. dated 29th March 1670, where John 
Lord Elphing ſton is ſerved and retoured Heir to Alexander Lord 
Elphing ſton his Brother-german. And all this while the Lady 
their Mother, who was the Heir of Line, was herſelf alive; 
whereas, if the Dignity had been in her, netther of her Sons 
could have enjoyed the Honour, if ſhe, as the Heir of Line, 
had been deemed capable to enjoy the Honour of her An- 
ceſtors. | | | 


Simon Lord Lovat ſhall next endeavour to ſhow, That, 
from the original Creation of the Family of Lovat, to the 
Dignity of a Lord of Parliament, the Inveſtitures of that Family 
have always been taken to Heirs-male, and the Honours and 
Eſtate been conveyed in the ſame Manner. 


It appears, from undeniable Vouchers, ſome of which are 
mentioned in this Memorial, that the Family of the Fraſers 
have poſſeſſed the Barony of Lovat ever fince the Reign of 
King David II.; but there is no Authority, that they got theſe 
Lands by a Marriage with an Heir-female of the Biſſets, as was 
pretended, to found the Lady Fraſerdale's Declarator to the 
Peerage of Lovat, as Heir of Line. But this Mr. Mackenzie has 
given up in his printed Condeſcendences, becauſe he found there 
was nothing to ſupport it ; neither is there any Voucher that . 
appears, that the Lord Lovat was a Lord of Parliament before 
the Reign of King James III. There was indeed a Contract of 
Marriage betwixt William of Fenton, Lord of that Ilk, and Fa- 
net his Siſter, and Hugh Fraſer Lord of the Lovat, dated the 
3d of March 1716; but that was a common — N- 


( 8 7] 


tlemen of Rank took to themſelves, and is the ſame Thing às 
Laird or Proprietor : as could be ſhown from innumerable In- 
ſtances of ſuch Deſignations having been giyen to Gentlemen 
who were not then, nor at any Time thereafter, Lords of Par- 
lament, as Hæuſton Lord of that Ilk, Colguboun Lord of Lujs, 
Maxwell Lord of Calderwood, &c. But for a full Proof of 
this, there is a Charter of Confirmation in the public Records 
of the Great Seal, Book 3. Carta 95. of this very Contract, 
bearing Date the 16th Day of September 1431; wherein the 
King ſays, Sciatis nos, quaſdam indenturas fattas, inter Williel- 
mum Fenton de eodem, & Hugonem Fraſer de Lovat, ſuper ma- 
ritagium inter didlum Hugonem & Janetam de Fenton, ſororem 
adit Willielmi, &c. So that ſtill there is no Evidence that 
the Family of Lovat enjoyed the Honour of Peerage earlier than 
the 1476. But then there is a Charter under the Great Seal, 
ratifying a Grant by Hugo Dominus Fraſer de Lovat, ac Baro 
Baroniæ de Kinkel, ro Mr. George Stirling, of the Lands of Ea- 

 fter-Braikie, the 24th of January 14706, and the Confirmation 
is dated the 28th of February 1480. There is, moreover, a 
Charter in the Earl of Haddington's Collections from the public 
Records, dated in the 1480, to Sir James Ogilvuie of Arirly, of 
certain Lands which the King had appriſed, @ conſanguineo no- 
firo Hugone Domino Fraſer : So that it is evident the Creation 
of the Lord Lovat to that Dignity; muſt have been ſome time 
before, though the preciſe Time cannot be known, the Re- 
cords of Parliament being ſo very defective. 


This Hugh Lord Frazer died in the 1501, and was ſucceeded 
by his Son Thomas. It does not appear from the Records, that _— 
he had any Charter of the whole Eſtate of Lovat: he has cer- &@ 
tainly fucceeded by a Service; but the Records of Retours, a- | 4 
bout that Time, are very incomplete. He lived till the Year 
1527, and was ſucceeded by his Son Hugh. N * 
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Hob Lord Fraſer of Lovar got a Charter of the Lands of 
Beaufort from King James V. diſſolving them from the Crown 
by Act of Patliament in the 1540. He appears, by the Rolls 
of that Year, to have fitten in Parliament. 


He got another Charter of the Lands and Barony of Tikes 
&c. upon his own Reſignation, containing an Erection of all 
into the Barony of Lovat. This Charter is taken to him and 
the Heirs-male lawfully procreate or to be procreate of his 
Body; which failing, to his own neareſt and lawful Heirs- 
male whatſomever, bearing and wearing the Arms and Sirname 
of Fraſer ; which failing, to his Heirs whatſoever. This Char- 
ter is dated the 26th of March 1539. | 


Charter of Confirmation to Hugh Lord Fraſer of Lovat, of 
the Lands, Barony, and Town of Bewley, confirming a Char- 
ter by the Abbot of Kinliſi, and Prior of the Monaſtery of 
Bewley, to the ſaid Hugh, and his Heirs-male and Aſſignees 
whatſoever. The Charter confirmed is dated the 6th and 
12th November 1571, the Charter of Confirmation the I1th 
of February 1572. | 


Charter to Hugh Lord Fraſer of Lovat, of the Office of 
Conſtabulary and Bailiery of the Monaſtery of Bewley, This 
confirms a Charter by the ſaid Abbot to the ſaid Lord Hugh, 
and his Heirs-male _ Aſſignees nene, of the Dues of 
the former. 


Charter, by the faid Abbot to the faid Hugh, and his 
Heirs-male and Aſſignees whatſoever, of the Lands of Ardin- 
graſe, and of the Date of the former, This Charter is con- 
firmed 
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firmed by the King to Simon Lord Lovat, his Son and Heir, 
upon the 15th of Augiſt 1579. | * | 


Charter to the ſaid Simon Lord Fraſer of Lovat, his Heirs- 
male and Aſſignees, of ſeveral Lands and Baronies erected in 
the Barony of Beuley, upon his own Reſignation, dated 29th 
Auguſt 1592. | e METS 


Charter of Easter and Weſter Kilmeiles, &c. by the Biſhop 
of Moray and Commendator of Scoon, to Hugh Lord Fraſer of 

Lovat; and failing of ſeveral Heirs-male nommatim, to his 
true, neareſt, and lawſul Heirs-male whatſoever, bearing and 
Waring the Arms and Sirname of Fraſer, dated the 13th 
Mav 1544, and confirmed by the King to Simon Lord Fraſer 
of Lovat, as Great-grandchild to Hg Lord Fraſer of Lovat, 
deceaſed, This Confirmation is dated 1oth of Od&#tober 


1586. 


In the 1608, Simon Lord Fraſer of Levat was ſerved near- 
eſt lawful Heir-male to Hugh Lord Fraſer of Lwat, his Fa- 
ther, by reaſon of a Tailzie and Proviſion to certain Parts of 


Glenelg, within the Shire of Inverneſs. Hugh died in Fanuary 
1576. | 


March 21, 1609, Simon Lord Fraſer of Lovat is ſerved 
nearc{t Jawful Heir-male to Hugh Lord Fraſer of Lovat, his 
Great-grandfather, by reaſon of Tailzie and Proviſion, in the 
third Part of the Barony of Glenelg. This Hugh died in 

June 1544. ä | | 


Charter to Simon Lord Fraſer of Lovat, and his Heirs-male 
and Aſſignees . whatſoever, of Eaſter and Weſter Aigies, and 
Foreſtry of Bewley, upon his own Reſignation, and containing 
de novo damus, dated 8th Fuly 1610. 

•ÿ Charter 
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Charter of Confirmation to Simon, Son of Simon Lord Fra- 
ſer of Lovat, of the Lands of Kznkel-Fraſer. This confirms a 
Charter granted by the ſaid Simon Lord Fraſer of Lovat, with 
Conſent of Dame Jean Stewart, Lady Lovat, to the faid Si- 
mon their Son, and the Heirs-male to be procreate of his Body ; 
which failing, to the Heirs-male procreate or to be pro- 
create betwixt the ſaid Simon Lord Fraſer of Lovat, and the 
ſaid Dame Jean Stewart; which all failing, to his neareſt 
and lawful Heirs-male, Lords of Lovat, Dominis de Lovat, 
bearing and wearing the Arms and Sirname of Fraſer. This 
is in Implement of the Contrat *of Marriage betwixt the faid 
Simon Lord Lovat, and the ſaid Dame Jean Stewart, dated 
the] Day of | 1590. The Char- 
ter confirmed is dated 7th June 1611, the Confirmation, 28th 
June ſame Year. | 


Charter of the Lands of Innerallachy to Simon Lord Fraſer, 
and Dame Jean Stewart his Wife, and Simon Fraſer their Son, 
and Jean Moncreiff his Wife, (and, after ſeveral male Heirs 
named, it terminates thus); which failing, to the ſaid Simon 
Lord Fraſer of Lovat, his neareſt and lawful Heirs-male what- 
ſoever, bearing and wearing the Arms and Sirname of Fraſer, 
and being Lords Lovat, Dominis de Lovat exiſtentibus, and their 
Aſſignees whatſoever, containing an Ereftion into a Barony, 
called the Barony of Innerallachy, and is dated the a eth of De- 


cember 1616. 


It deſerves Notice, that in the two laſt Chartere, which 
relate to Contracts of Marriage, Proviſions are made to 
Sons of a ſecond Marriage; yet no Succeſſion allowed to 
the Daughters of the Marriage. This is ſufficient to ſhow 
the Anxiety with which the Lord Lovats Predeceſſors 
tranſmitted the Succeſſion to the Heirs-male of the — 

| Ss. mily. 
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mily, There were Ladies of Quality and Diſtinction Parties- 
contracters in thoſe Marriage- ſettlements, who certainly in- 
clined that the Eſtate might be conveyed to their Heirs what- 


ſoever ; yet theſe could not influence an Alteration of the In- 
veſtitures. „ | 


There was indeed a Tranſmiſſion of the Eſtate by Hugh 
Lord Fraſer of Lovat, in favour of Mrs, Anna, his eldeſt Daugh- 
ter, and his other Daughters ſucceſſively ; whereon Mrs. Anna 
ſtands infeft baſe, in the Year 1666. But the Eſtate was, by 
the ſame Deed, declared redeemable by the Heir-male, upon 
Payment of certain Proviſions to the Daughters; and accor- 
dingly the Eſtate was redeemed, and they received Payment of 
their Proviſions, whereby the Tranſmiſſion to them became ex- 
tinct, and the Eſtate was veſted in the Heir-male. And it is 
likewiſe true, that the late Hugh Lord Lovat did take a Char- 
ter of the Eſtate, upon the Reſignation of Mr. Colin Mackenzie 
and David Robertſon, to himſelf, and the Heirs-male of his. 
Body, procreate betwixt him and Lady Emilia Murray his 0 
Spoule ; which failing, to his Heirs whatſoever. But even that 
was altered by himſelf, by a Deed granted to the preſent Lord 1 
Lovat's Father, upon this Narrative, That he being of an eaſy: 
Temper, was impoſed upon to grant a Bond of Tailzie to his 
Daughters, failing Heirs-male of his Body, contrary to the +» 
Clauſes and Proviſions in the old original Rights and Infeft- 
ments of the Eſtate; and that, being unacquainted with the 
Aff irs of his Family, was induced, and unadviſedly moved, 
failing Heirs of his own Body, to diſpone his Eftate to his 
Daughters, by Contract of Marriage, and other Deeds done 
ſince that Time; and being deſirous to preſerve the Succeſſion 
in the male Line, he diſpones his Eſtate, failing Heirs-male of 
his own Body, to his Granduncle Thomas Fraſer of Beaufort, 
| | Father 


( 46 
Father to the preſent Lord Lovat, and his Heirs-male. This 
Diſpoſition is dated 26th March 1696. 


Since then it appears, from ſo many Precedents, that the 
Dignity of Lord of Parliament, Lord Baron, deſcended to 
Heirs-male, in excluſion of Heirs female or of Line; ſince it 
evidently appears, from the whole Inveſtitures of the Family 
of Lvat, that the Eſtate and Honours deſcended uniformly to 
Heirs-male, notwithſtanding of Mr. Mackenzzie's Aſſertion of 
the contrary, for which he has brought no Proof; and fince 
it is abſolutely certain, that there never was a Reſignation made 
of the Honours by any of the Heirs-male, in favour of the 


Heirs whatſoever; it is humbly hoped, there can little Diffi- 


culty remain, that STMON Lord FRASER of Ln 1s 
well intitled to declare his Right to that ys 


ANSWERS to the Condeſcendences giyen in by 
Mr. Mackenzie, "I 


Of ſuch Lords of Parliament as he had adduced as | 


Precedents of a female Succeſſion. 


Lthough the Lord Lovat does not, in this Memorial, 
think himſelf obliged to anſwer all the Inſtances the 
Defender has brought from the higher Dignity of 
Earls, ſince that is not the Honour he claims, but 
reſtricts himſelf at preſent to his own Rank of Lord Barons; 
yet he is perſuaded, and knows well theſe will open as much in 
his favours as the Lords of Parliament have done: Neither does 
he expect that the Inſtances adduced by Mr. Mackenzze, from 
Engliſb Hiſtories, can have any Influence on his Cauſe; ſince his 
Peerage will be judged by the Law and Practice of Scotland. For 
every one that is in the leaſt acquainted with the Conſtitution of 
our Parliament -with reſpe& to Lord Barons, know how much 
we differ from our Neighbour-nation with whom we are now 
unite ; for, according to their Hiſtorians, they had Barons very 
early, called by Writ of Summons to Parliament, which might 
entail a Baronage upon their Heirs of Line; yet we have 
not one fingle Inſtance of that Kind. For what Barons our 
| = D | Kings 


Kings called to Parliament, by Writ or Summons, after the 
them to the Peerage; for we find in the Rolls of Parliament, in 


Cesford, Buccleugb, Fiulater, &c. whaſe Succeſlors were not ad- 


the Succeſtion of an Heir-male, than for an Heir of Line. The 


in our Senſe; for they failed long before we had ſuch a Rank of 
Nobility. For from the Codex Dunblanen. MSS. in the Hands 


_ uſed it; but he is never deſigned otherwiſe than Dominus Galuidiæ, 
and ſhe Feannam Murray ſponſam ſuam, till he came to be in- 


„ 


eſtabliſning of Barons and L of Parliament, it did not intitle 
the Time of King Fames III. and IV. Barons ſitting there, as 


vanced to the Peerage for 100 Years thereafter, But withal, if 
the great Hiſtorian of the Baronage of England, Sir William 
Dugdale, were to be the Rule and Standard of judging in this 
Competition, the Lord Lovat will venture to ſay, That "there are 
fully more Inſtances, even in the Peerage of that Kingdom, for 


Lord Lovat ſhall then proceed to anſwer the Inſtances of the 
Lord Barons, offered by the Defender, Jaſt 1 in the Order they are 
ranged in his Condeſcendence. 


Led BO ME” 


hdg the Murrays of the Houſe of Bothwell were a very 
great and ancient Family, yet they were not Lords of Parliament 


of Mr. Ker Profeſſor of Greek at Aberdeen, the Death of Sir 
Thomas Murray is marked to be in the 1366, in afſumptione Beate 
Marie FVirginiss His Daughter and Heir was married, much 
about the ſame Time, to Sir Archibald Douglas of Galloway. If 
there had been any Peerage tranſmitted with the Eſtate of Bosh. 
well to this Lady, either ſhe herſelf, or her Huſband, would have 


veſted in the Earldom of Douglas, anno 1388, and then, as a 
ſubaltern Title, as Comes de en he * himſelf Dominus 
Galuidiæ & Bothwell 


Lord 
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„ 
Lord BRICHEN 


| David d Brichen was a very great Baron we own, hut not a 
Lord of Parliament in our Senſe, fince King James I. s Time. 


It is true, by the Marriage of the Heir of Line of this Family, 


the Barony of Brichen came to Sir David Barclay, who was no 


more a Lord of Parliament than his Predeceſſor Sir David Bricben; 


for after his Death he is deſigned only Sir David Barclay of 
Brichen, Knight. There is a Charter under the Great Seal, on 
the 19th of Ofober 1378, confirming a Grant by Walters 
Seneſcalli filius Roberti Regis Scotorum, & Dominus de Brichen, 
& Margareta ſponſa ſua, filia & heres quondam David de Barclay 
de Brichen, militis, Thome Rate de terris de Arrak, confirmed 
the 22d of October 1378. From this Charter it is plain, that 


3 


Margaret, the Daughter of Sir David Barclay, Knight of 


Brichen, was married' to Walter Earl of Athole, who was for- 
faulted for the Murder of King James I. and that in her Right 


he got that Barony, which came to the Crown by his Forfaul- 


ture, for the horrid Murder of — But though the 


Family of Panmuir had a Claim to the Lands, they never thought 


that intitled them to a Peerage, nor were they ever Lords Brichen 
but by the Patent of King Charles I. creating Patrick Maule of 
Panmuir, Earl of Panmuir, Lord Brichen and Nevar, the iſt of 


Id OAIRXET EE. * 
In anſwer to the Inſtance objected of Carrlyſe, the Fact 


is this: Sir John Cairrlyle of Torthorald, is deſigned Militi, 


in a Charter by King James III. in the Regiſters of the 
Great Seal, the 12th of October 1473; and in another 
Charter by the ſame Prince, Dilecto conſanguineo ſuo Johann 
Domino Cairlyle, erecting to him the Village of Teortho- 

=: - =. rald 
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rald into a Burgh of Barony, dated the za of December 


1473. The Variation of the Stile plainly ſhews that he had 
been named and created Lord Cairlyle, betwixt the 12th of 
October and the 3d of December, of the Year 1473, though 
his Creation be not marked in the Rolis of Parliament. This 
John, the firſt Lord Cainlyle, was ſucceeded in the Honour by 


Sir William Cairlyle his Grandſon, whoſe eldeſt Son, James 


Lord Cairlyle, died without Iſſue, and was ſucceeded by Mi- 
chael Lord Cazrrlyle; his Brother. There is a Charter under the 
Great Seal, Book 25. Carta 106. by King James V. Michaeli 
 Cairlyle fratri & beredi quondam Facobi Domini Cairlyle, of the 
Lordſhip of Cairlyle, dated the 27th of Dccember 


This Michael Lord Cairlyle, by Dame Mary Maxwell his 


Wife, had two Sons, William Maſter of Cairlyle, who died 


before his F ather, but left a. Daughter, Elabeth Cairlyle ; 
and Michael Cairlyle, a ſecond Son, who was Anceſter to 
Cairlyle of Lochartor. The Lord Cazrlyle, upon the Death 
of the Maſter of Cairlyle his Son, rightly judging, it ſeems, 
that his ſecond Son would ſucceed to the Title and Dignity 
of the Family; and that no Diſpute might ariſe betwixt him 
and his Niece, the Heir of Line, he diſponed him his whole 


Eſtate, by a Charter, dated at Torthorald the 25th of March. 
1573, and confirmed under the Great Seal by King James VI. 


the 14th of March 1580, in the public 8 Upon the 
Lord Cairlyl's Death, a Competition aroſe betwixt the Heir- 
male and the Heir of Line, about the Eſtate, which was, by 
the Power and Intereſt of the Earl of Morton, carried wolf 
ly to the Heir of Line, who was married to his Nephew 


James Douglas of Parkhead; and upon that ſhe calls herſelf 


Eliſabetha Domina Cairlyle, in a Charter granted by her to a 
Vaſſal, in the Year 1594, and mentioned by 
in his Condeſcendences, to be in the Hands of Mr. Cairlyle 
of Lymkils; which in this Caſe is no more, than that the La- 
dy was Proprietor of the Eſtate of Cazrlyle ; - but her Huſband 

I had 


„ N. 
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1529. 


the Defender, | 
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E 
had no Courteſy of the Dignity, in virtue of the Marriage; 
for, in the Charter itſelf her Grant is, cum con/enſu Facubi 
Douglas ſui mariti. The Lady's Husband indeed was after 
that made Lord Torthorald, by King James VI. before the 
1609: For there is a Charter under the Great Seal to Wil-. 
liam Cunningham of Dolplington, of the Barony of Carrlyle, 
Que quidem terre Domine Eliſabethe Cairlyle, nepti & beredi 
 quondam Michaelis Domini Cairlyle, ſui avi, perprius perti- 
nucrunt; that is no more than Heir of Line to her Grand- 
father. And in the very Charter itſelf, James Lord Tortho- 
rald her Husband is mentioned. She is never after. that 
deſigned Lady Cairhyle, but Lady Torthorald, after her 
-Husband's new created Dignity: For if the Dignity of the 
Houſe of Cazirly/s had gone by Courteſy to her Husband 
Mr. Douglas, as is pretended by the D-fender, by the ſame 
Rule it would have gone to her ſecond Husband, as well as to 
the firſt, For a full Proof that it did not go that Way, 
or that the Lady had any Dignity but what flowed to her 
by virtue of her Huſband's new Creation, there is a Charter 
in the Records, anno 1617, and confirmed the 
Day of | anno 1627, wherein ſhe is 
deſigned \ Eliſabetha Domina Torthorald, of Lands to Sir Robert 
Douglas of Spot, with Conſent of Alexander Sinclair of Blainſe, 
her Huſtanc ; and it is certain her Son James, the ſecond Lord 
Terthorald, after his Father's Death, uſed the Title while his 
Mother was alive. Beſides, the Heir-male of the Family of 
Cairlyle, and the lineal Deſcendent of Michael Cairlyle, ſecond 
Son to Michael Lord Cairlyle, is reſolving juſt now to claim the 
Honour of Lord Cairlyle. 


Lord DINGUAL. 
The Patent to Sir Richard Preſton of Haltree, creatin g him 


Lord Dingual, the 8th of June 1609, ſpeaks for itſelf; for the 
Tn | | Honour 


and Earl of .Deſmond. 


TT ©). 
Honour is to him, his Heirs and Aſſignees, which brought the 
Dignity to the Duke. of Ormond, who had married 'the Lady 
Eliſabeth Preſton, the only Daughter of Richard Lord Dingual, 


CALLOWAY.. 


In anſwer to this Inſtance, although we acknowledge, that 
Fergus, Uthred, Rolland, and Allan, were Proprietors: of Gal- 
loway ; yet they are not ſo much as one of the four deſigned 
by any territorial Deſignation. in. Charters, but patronimi- 


cally, Rollandus filius Uchthredi, & Allanus filius Rolland; 
and ſo could not be Lord. Barons in our Senſe, fince it 


was above 300 Years before we had any Lords of Par- 
liament. And as for the great military Office of the Con- 
ſtabulary, there is not the leaſt Veſtige that it was he- 
ritable in the Morvile Family itſelf; and ſo could not be 
tranſmitted with their Eftate to the Heir of Line; for 
Rolland the Son of Uchthred, who married Helen Mor- 
vile, the Siſter of William Morvile was never Conſtable, 
but is Great Juſticiary under King Villiam, as appears from 
ſeveral original Writs in the Hands of the Earl of Loudon. 
And the Office being at the Diſpoſal of the Crown, King 
Alexander II. by a new Grant, gave it to Allan the Son of 

Rolland 'of Galloway, who is never defigned Conſtable of 


Scotland, till the 1220, which is twenty-ſix Years after the 


Death of his Uncle Villiam Morvile: För if the Con- 
ſtabulary had been in the Perſon of Helen Morvile, as Heir 
of Line to her Brother, her Huſband Rolland might at leaſt 
have had a Courteſy of -it; but though he was great 
Juſticiary, as hath. been ſaid, he was never Conſtable in all 
the ancient Writs that are Extant concerning him. Upon 


the. Death of Allan of Galloway, in 1231, the Conſtabulary 
being in the Diſpoſal of the King, was given by King 


Alexander II. to Roger de Quincy, Earl of W/ inchefter ; but 
1 | | | by 


: © 83 
by no hereditary Title; for, upon his Death, in the 1246, 
it did not go to his eldeſt Daughter, the Heir of Line, nor 
to the Earl of Ferrers, her Huſband; but was given by the 
Gift of the Crown to Alxander Earl of Buchan, who had 
married the Earl of Vincheſter's ſecond Daughter, and Co-heir, 
as can be made evident, from ancient Charters, as well as from 
Forden, our Hiſtorian. ER. f 8 


h Gi eee , EE RR * 
Sir Adam Gordon, who, in the Federa, anno 1398, is deſignn- 
ed but Miles, was ſlain at the Battle of Homrldon in 1401. 
He left a Daughter, El/abeth, his ſole Heir, who married Sir 
Alexander Seton: And there is a Charter in the Rolls of the 
Duke of Albany, dated 20th Fuly 1408, Alex. Seton filio Wil. 
lielmi de Seton militis, & Eliſabetbæ ſponſæ ſue, filiæ & beredi 
quondam Adami Gordon militis, of the Lands and Baronies of 
Gordon, Huntley, and Strathbogy. Tis plain Sir Adam is, at 
= | his Death, a Knight, and is not ſo much as deſigned 
any Part of his Eſtate; and ſo was not a Lord of Parlia- 


HALIBURTON. 


As to the Inſtance of Hahburton, we grant the Family of 
Vauſs's, or, de Valibus, as they are called in ancient Writs, 2 
were a very great Family, and Poſſeſſors of the Barony of PESTS 
Dirleton, as early as the Time of King William; hut they - 1 
were never Lords of Parliament by Creation and Nomination ; —— 
| beſides, they extinguiſhed in the Time of King Robert the - 
Bruce, more than 120 Years before we had Lords of Par- 
liament, as a diſtinct Rank of Nobility from other Barons. 
Neither is there any Authority but Conjecture, that the Ha- 
liburtons married the Heir- female of the 22 ; becauſe we find 
they carried their Arms. As to the other Inſtance in the Fa- 
| : - mily 
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mily of the Lord Haliburton, we grant they are Lords of Par- 


liament, Domini Haliburton, in the Time of King James II, 
yet the Dignity extinguithed in Patrich, the laſt Lord Hali- 
burton, who died without Heirs-male, and left three Daugh- 
ters, his Co-heirs; Janet the eldeſt, who was married to Wil. 


liam Maſter of Ruthven; But though this Lady was Heir of 


Line, ſhe was not Baroneſs Haliburton ; nor did the ever uſe any 
ſuch Deſignation, although ſhe calls herſelf her Father's eldeſt 
Daughter, and one of his Heirs, for there is a Charter in the 
Regiſters of the Great Seal, Book 25. Carta 92. confirming a 
Charter by Janeta Haliburton ſenior filig, & uno herequm 
quondam Patricii Domint Haliburton de Dirleten, cum conſenſu 
Hillielmi Magiſtri de Ruthven, Sponfi ſui of the Lands of 
Lambden, to Robert Galbreath, 16th of March 1 519. The 
Confirmation is dated the 3d September 1529. Here, tis plain, 
ſhe was no Peereſs, though ſhe was her Father's Heir of Line; 


nor was ſhe ever otherwiſe deſigned, than firſt Miſtreſs, and 


then Lady Ruthven; neither did ever the Houſe of Ruthven 
call themſelves Lords of Dirleton, as a diſtint Peerage, till 


they were created Earls of Gourie; and then they got the Style 


in their new Patent of Earl, to be Lord Halihurtm and Dirle- 
fon, as ſubaltern Titles only, as is uſual. As for the Lord 


Nut bwen's quartering the Arms of Haliburton in the Atchieve= 
ment of their Family, no Argument can be drawn from that, 


with reſpe& to the Dignity, fince both the Lord Hume, and 
Ker of Faudonſide, who married the two other Co-heirs, did 
the ſame. 1 VVV ; : 
H 4A 'R R JS. 5 


Another Inſtance brought by the Defender, to prove. the 


Succeſſion of an Heir-female, excluſive of an Heir-male, in the 


Dignity of a Lord of Parliament, where there was no Patent, 


is in the Houſe of Harris. The Family of Harris was firſt 


raiſed 


Ty | 
| raiſed to the Honour of Lord Harris, by King James V. The 
firſt Time they appeared in the Rolls of Parliament, as Domi nus 
Harris, is in 1491. The Grandſon. of the firſt Lord Harris, 
was William Lord Harris, who died without Heirs-male, the 
26th September 1 5433 and the Digaity became extinct, though 
he left three Daughters, who were all Co-heirs of his Eſtate. 
Agres, the eldeſt, was married to Sir Jobn Maxwell, ſecond 
Son to Robert Lord Maxwell, and Tutor to the Lord Maxwell, 
his Nephew ; for which Reaſon he was called Maſter of Max- 
ell. The ſecond, . Katharine, to Alexander Stuart of Gair- 
lies. The third, Katharine, to William Cockburn. of Stirling; 
yet Sir Jobn Maxell, who married the Heir of Line, did not 
pretend, or ever claimed the Honour of Lord Harris, in Right 
of his Wife. For vouching of this, there is a Charter in the 
Records of the Great Seal, in the Year 1553, Feanni Magiftro de 
Maxwell, & Agnetæ Harris ſponſe ſuæ, eldeſt Daughter, and 
one of, the three Co- heirs of Villiam Lord Harris. Here it is 
plain, there was no Dignity claimed, either by the Lady or 
her Huſband, by Right of Courteſy. As the Maſter of Max- 
well is not Lord Harris, in the 1553, neither is he a Peer in 
the 1556; for there is another Charter under the Great Seal, 
Foanni Maxuell de Tarreglis, Æquiti aurato, & Domince Agne-, 
te Harris ſponſe ſuæ. We ſee here the Lady following the 
Condition of her Huſband, who is now a Knight; ſhe, in con- 
ſequence, is called Dame Agnes Harris, but not Damina Harris. 
As Sir Jobn Maxwell is not a Peer in the 1556, neither is be 
Lord Harris in the 1559; for that Year, a Treaty being ſer 
on Foot by the Eſtates of Scotland, with the Queen of England, 
anent the Aſſiſtance ſhe was to give for expelling the French, 
Sir Fobn Maxwell is one of the Plenipotentiaries ; he ſigus the 
Treaty, and deſigns himſelf, Jobn Maxwell of © Tarreghs,, 
Knight. This is vouched by the moſt of our Hiſtorians, as, 
Biſhop Sportiſivved, Mr. Knox, and the learned Mr. Rymer, 
in the Federa Angliæ. As he is not a Peer in 15593 ſo he 


is nat Lord Harris in the 1566; for there is a Charter, un- 
E « 27 der 
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FRY the Great Seal, the eighth of May that Year, to Sir John f 
Maxwell of T. arreghis, Knight, , and Dame Agnes Harris his 

Spouſe, of the Barony of Jarreglis, erected into a Barony and 
Dominium, to him, and the Heirs-male to be procreate betwixt 
him and his Lady; which failing, to his own neareſt Heir- 
male; and upon that he has been inveſted in the Honour of 
Lord Harris, by Nomination and Creation, as the Cuſtom was 
of making Lords of Parliament. He is Lord Harris the 16th 
of April 1567: for Johannes Dominus Harris is one of the Com- 
miſſioners for beides the Parliament that Vear, as appears from 
the Records of Parliament; and in the Rolls he is marked in- 
ter Dominos, by the Title of Harris ſimply. So that this is evi- 
dently a new Patent to Sir John Maxwell himſelf, the former 
Honour of Harris being extinct, in his Father-in-law, in Failure 
of Ifſue-male. For although leſſer People may, for ſome time, 
wave the uſing of a Title and Dignity they have a Right in 

Blood to, becauſe it does not preſcribe; yet this never happens 
In great and illuſtrious Perſons, ſuch as this Gentleman was. 
' We find him appearing in the higheſt Character, as a Com- 
miſſioner from the Eſtates of the Kingdom, adjuſting Treaties 
with foreign Courts; and this was many a Vear after the Death 

of the Lord Harris, his Father- in- law, who deſigns himſelf no. 
otherwiſe than a Gentleman, with his ordinary Title as a 
Knight. - And for the Lord Harris's Heir-male diſponing Lands 
to Sir John Maxwell, admitting the Fact is true, that can be 
no Argument againſt the Lord Lova?, though the Gentleman, 
Mr. Harris, mentioned by the Defender, we grant, might be 
Heir- male of the Family of Harris, and yet not Heir-male to 
the Dignity, if he was not deſcended of Herbert, the Firſt Lord + 
Harris of Tarreglis; for the Peerage of this Family ſubſiſted 


but hs ay forty-ſix Years. 


(: Ks. 
Lord O LIPHANT 


Was a Peerage eſtabliſhed without a Patent, but a Creation, 
in Parliament, at leaſt as ſoon as the 1468. That, in the Re- 
cords, he is deſigned by King James III. Dilectus conſangui neus 
woſter Laurentius Dominus Oliphant, From him deſcended line- 
ally Laurence Lord Olipbant, who having but only one Daugb- 
ter, he, upon a Miſtake that his Daughter might ſucceed him. 
reſigned his Honour in favour of his Nephew Patrick Oliphant 1 
but dying in the 1632, before the Reſignation was duly ex- 
pede, thereupon a Suit of Law commenced, betwixt the Heir- 
male. and the Heir of Line, anent the Dignity, There appeats 
to be ſome Miſtake of the learned Collector of the Deciſion in 
the 1633; for, upon Inquiry and Search into the Records, the 
Proceſs cannot be found; and therefore we cannot bes certain 
upon what ground the Decifion was given. But, from What 
appears in Print, though the Lords have indeed given their 
Opinion in favour of the Heir-female, yet that was not the 
Point debated before them; the Queſtion being about the Ef- 
fect of a Reſignation, upon which no new Patent had followed. 
And it is to be obſerved, that the King, in whoſe Perſon the 
Lords had found that the Dignity was ſunk, having inquired 
into the Nature of the Succeſſion in theſe Caſes, and the Cu- 
ſtom of Scotland, gave the Title to the Heir-male, to whom, 
if there had been no Reſignation, it would have gone; and 
tbe Huſband of the Heir of Line, Dame Anne Oliphant, Sir 
2 Douglas, was not created a Peer till eight Vears after 
his, that he was bonoured with the Title of Lord Mording- 
ton, the 14th of November 1641. 1 
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The Houſe of Abernerby of Rothemay were raiſed by King 
James II. to be Lords of Parliament, Anm 1445, by Nomina- 


o/ 


tion and Inveſtiture in Parliament, as appears from an Inſtru- 


ment taken thereupon by George Shor:fwood Notary- public. For 
what we know, the Family continued in a male Courſe of Suc- 
ceſſion, till the 1669, that Alexander Lord Abernethy of Sal. 
fon died without Iflue; and no Heir-male claiming the Ho- 
_ _ - nour, Alexander Fraſer of Philorth, his Couſin-german, ſerved 
Himſelf Heir of Line to George Lord Salton, his Grandfather, 
by the Mother's Side, at Bam, the 14th of April 1670. 
And the Gentleman having a great deal of Merit, for his Loy- 
alty and Sufferings for the Crown, during the Uſurpation, he 
laid the Service before the King, which his Majeſty was plea- 
ſed to approve of by Letters-patent, as they are called; and of 
his uſing the Title of Lord Salton, as lineally deſcended of the 
faid 'Pamilys This Patent to Philortb's Family is dated at 
Ihiteball, the 'rith' of July 1670, and ratified in Parliament 
alſt of Fuly thereafter, As for Abernethy of Mayen being the 
Heir- male of the Family, he has, no Doubt, a very good 
Title, if he pleaſe, to claim the Honour, the Dignity being 
conferred originally by Inveſtiture, without any Mention of 
Heirs ; ſince, in theſe Families that had no Patents directing 
the Succefſion, how the Honour was to deſcend, it has always 
and uniformly gone to Heirs-male, excluſive of Heirs of Line. 
* Lord B URL EI GH. 
Sir Michael Balfour of Burliigb was created Lord Bal- 
four of Burleigh, in the 150%, though no Voucher ap- 


pears on Record, of his being a Peer, till the 1612. It is 
45 | 8 2 | preſumed 
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preſumed he was created by Letters- patent, and not by Inver > 
titure, which carried the Title to his Son-in-law, Robert Arnot =_ 
of Newton ; for without ſome ſuch ſpecial Proviſion, the Ho- 
nour could not have come to him, And this is the more pro- 
bable, that, but fix Months before he was made a Peer, he takes 
2 Charter of his Eſtate, to himſelf in Liferent, and to Robert 
Balfour, alias Arnot, his adopted San, in Fee, and to the Heirs- 
male of his Body, to be procreate betwixt him and Margaret 
Balfour his Wife, Sir Michael's only Daughter, dated the 2oth 
of January 1607. It cannot be imagined, but that he took 
his Honour in the ſame Manner he had done his Eſtate ; and 
there is no Reſignation, either on Record, or in the Charter- 
cheſt of the Houſe of Burieigb, by the Lord Burleigh, in favour 
of his Son- in- law; and therefore it behoved to be by a Proviſion 
in the Patent, otherwiſe he could not have been Lord Burleigh ; 
for the Honour would have been in his Wife, and after her 
Death in her Son; whereas it is plain he ſucceeded to his Fa- 
ther- in- law in the Honour. And is Lord Burleigh is Preſident 
of the Parliament in 1641, and he is ſerved and retoured Heir, 
under the Defignation of Robertus Dominus Burleigh, to John 
Avorie of Newton his Grandfather by his Mother, in the 16433 
ſo, by the ſame Rule, that Robert Arno!, the Lord Burl:gb's 
 Son-1n-Jaw, without a ſpecial Proviſion, would have been Lord 4 
Burleigh, Fraſerdale, the Defender's Father, would have been 1 
Lord Lovat, excluſive of his own Son. Nor do we want In- 
ſtances where a Lord Baron has got his Honour by Reſignation 
carried from Heirs-male, to a Daughter; and her Huſband ac- 5 
tually created Maſter, by his Father-in-law's Title, as in the 
Families of Gray and Forreſter, where William Gray, the 
Lord Gray's Son-in-Law, is created Maſter of Gray, and 
James Baillie, the Lord Forrefter's Son- in- law, Maſter of For- 
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Lord \STNCLAIR. 


This Noble Family were firſt made Lords of Parliament by 


King James IV. in the 1488. The Family laſted in the male 
Line till the 1676, that ohn Lord Sinclair died without male 
Iſſue, and left only one Daughter who ſurvived him, but never 


aſſumed the Title of Lady Baroneſs of Sinclair; the Lord Sin- 


clair intending, before his Death, to have reſigned his Honour 
in favour of Henry Sinclair his Grandchild. But nothing hav- 
ing been' done in it before his Death, his Majeſty King 


Charles II. was pleaſed, in conſideration of, the great Loyalty of 
the deceaſed John Lord Sinclair, and Anceſtors, to create his 


Grandſon Lord Sinclair. Et! nos cupientes, ſays the King, ſym- 
bolum noſtri regalis favoris conſervare, & continuare titulum bono- 
ris & dignitatis dictæ familiæ, in perſona nepotis demortui Joannis 
Domini Sinclair, qui ex hac vita migravit abſque heredibus maſcu- 
lis ex proprio ſuo corpore, ac nepotem duntaxat, ex ejus filia, reli- 
quit, cui defignavit ejus titulum honoris & prædia. Idcirco nos fa- 


cimus, creamus, & ordinamus, dilectum noſtrum Henricum Sin- 


clair, nepotem demortui Joannis Domini Sinclair, utpote filium le- 
getimum natu maximum Magiſtræ Catharine Sinclair, unicæ filie 
dicti demortui Joannis Domini Sinclair, procreatum inter eam & 


guondam Joannem Sinclair, feodetarium de Herdmanſton, ejus ma- 
ritum, & beredem maſculum didti Henrici Dominum Sinclair, 


cum omnibus honoribus, dignitatibus, immunitatibus, privilegiis, 
& præcedentiis, quæ ad dittum Joannem Dominum Sinclair perti- 
nere dignoſcuntur. This new Patent, with the Precedency 
to the Family of Sinclair, is dated at Whitehall the 1ſt of 


June 1677, and is recorded in the Regiſters of the Great 
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| Lord SEMPLE. 


The Noble Family of Semple were created Lords of Parlia- > 
ment by King James IV. in the 1494, in the Perſon of Sir _— 
Joln Semple Knight of Elſton; as is evident from Charters, 8 | 
both in the public Records, and in the Lord Semple's Hands. 

The Lord Lovat does not know but there may be ſome ſpecial | 
Patent and Proviſion, in virtue of which, upon Failure of the 
direct male Line in Francis Lord Semple, in the 1684, the La- 
dy Feterneir, his Siſter, might ſucceed him in his Dignity, as 
well as in his Eſtate. But whatever be in this, it is a ſuffi- 
cient Anſwer, That there is at this Hour an Heir-male beyond 
Sea, who uſes the Title of Lord Semple. And from an In- 
ſtance ſo controverted, there can, be no Argument in the preſent 

- 


Queſtion, 
NITHSDALE. © * . 


Sir William Douglas;—Son natural of Archibald Douglas of 
Galloway, having married a Daughter of King Robert II. got 
many Charters from the Crown; but in none of them is 
he ever deſigned Dominus Vallis de Nith, or otherwiſe than 
Miles, & filut Domini Archibaldi de Douglas, militis, Domini Ga- 
luidiæ. He died in the 1391: So, having no Peerage himſ:1f, 
he could tranſmit none to his Daughter, who got his Eſtate : 
And her Huſband Henry Earl of Orkney's uſing the Title of 
Dominus de Roſlyn, & Vallis de Nitb, is common Style amongſt 
Earls in that Time, to deſign themſelves Domini by other Parts 
of their Eſtates. | | | 


- 
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and Honours of Lord Fraſer of Lovat, and the whole Family 


Auguſt 20. 1729. 


ME MO RIAL for thoſe of the Sirname of | 


FRASER. 


ſign of poſſeſſing himſelf of the Eſtate of L2var, mar- 

ried his Son to the eldcſt Daughter of the late Lord Lovat; and 
that he might engage that numerous Clan of the Fraſers to 
his Intereſt, he gave it out, that his Intention was, by ſuch 
Marriage, to preſerve the Name and Family of Lord Fraſer of 
Lovat; and for that Purpoſe, he cauſed his Daughter-in-law 
aſſume the Title of Lady Bœoneſi of Lovat, and her eldeſt Son 
that of Hugh Maſter of Lovat : And in his Tailzie of the Eſtate 
of Lovat, he bound them and their Deſcendents to bear the 
Name of Fraſer of Lovat, and carry the Arms of that Family, 
under the Penalty of loſing their Right to the Eſtate, if they did - 
otherwiſe. | x | 

But, as his Intention went no further than to amuſe then, „ 
till he ſhould. find a fit Opportunity of extirpating that Family 
and Clan, ſo as not to leave a Remnant of the Fraſers in that 
Country, he reſerved, by the Tailzie, a Power to himſelf to 
make ſuch Alterations and Additions as he thought fit. Accord- 
ingly, he made a Deed, of which the under- written is a true 
Copy, and the Original was lately found, and is now in the 
Hands of Simon Lord Fraſer of Lovat, that ſhews the utmoſt 
Diſregard to the Family of Fraſer of Lovat, and a plain, but 
{ly Contrivance of ſinking the Fraſers into the Mackenztes, by 
encouraging and inviting his Heirs of Entail to change their 
Sirname and Arms from Fraſer to Mackenzie ; and that the old 

Family of Fraſers might never. revive, he provides, as a Con- 
dition in their Titles to the Eſtate, That if they ſhould return 
to, and re- aſſume the Sirname and Arms of Fraſer, that then 
they ſhould loſe their Right to the Eſtate. _ | | 

From this it is obſervable, that Preſtonball had the Name 


M R. Roderick Mackenzie of Preftenball having framed a De- 


of Fraſers, in the utmoſt Contempt; and that he judged what- 
ever he could do to purchaſe the Eſtate and Honours to his own 
ES 5 ; Family, 


„ 
Family, would not be available againſt an Heir-male claim- 


ing; he choſe, therefore, this Way of extinguiſhing that Name 
and Family, | 


C OPY of a Deed by Mr. Roderick Mackenzie of 
Prefionhall, lately found, for extinguiſhing the 
Name and Family of FRASER. 


ec BE it vn all Men, by thir Preſents, me Mr. Roderick | 
9 Mackenzie of Preſtonhall, one of the Senators of the Col- 
lege of Juſtice: Foraſmuchas I did make a Diſpoſition of 
« Tailzie of the Lands, Lordſhips, and others, of the Eſtate 
c of Lovat, and other Rights thereto belonging, of Date the 
* ninth Day of February One thouſand ſeven hundred and fix 
© Years, regiſtrate in the Regiſter of Tailzies, at Edinburgh, the 
« 27th Day of February the ſaid Year, to and in favour of Alex- 
e ander Mackenzie my Son, and Hugh Maſter of Z:vat, Son 
* to the ſaid Alexander Mackenzie in Fee and Liferent, with 
40 Reſervations, Conditions, and Limitations, at Length there- 
e in contained, and particularly with a Reſervation to myſelf, 
&© at any Time in my Life, to alter the fame, to ſell, annailzie 
or diſpone upon the ſaid Lands and Rights, in whole or in part, 
* at my Pleaſute; which D ſpoſitien does contain ſeveral Limi- 
* tations and Irritances, and particularly, that the faid Hugh 
«© Maſter of Levat, my Grandchild, and his Heirs of Tailzie, 
* ſhould bear the Sirname and Arms of Fraſer, and Coat of 
* Arms therein mentioned, in a quartered Shield, carrying three, 
« Freſes or Strawberry Leaves in the firſt Quarter, by the Name 
* of Fraſer, and one Hart-head in the ſecond Quarter, by the 
Name of Mackenzie, three Legs in the Head Quarter, by the 
Name of Mackkod of Leus, and three Crowns in the fourth 
Quarter, by the Name of Biffet ; ; and that under the Penalty 
« of lofing their Right of Succeſſion to the Lands and Rights 
« diſponed, in caſe they, or any of the ſaid Heirs of Tailzie ſhould 
ce not bear the ſaid Sirname of Fraſer, or alter the ſaid Arms: 

yet, nevertheleſs, by virtue of the Power reſerved to me, by 


« my _ Diſpoſition and Tailzie, for certain Motives and 
good 


k 
« good Conſiderations moving me, wit ye me, be thir Pre- 
« ſents, to grant full Power and Warrant to the ſaid Hugh Ma- 
4 ſter of Lovat himſelf, or to any of his Heirs of Tailzie, if 
« they ſhall think fit, fn place of the Sirname of Fraſer, to 
« carry the Sirname of Mackenzie, and to alter the ſaid 
« Coat of Arms, by carrying the Deer's Head in the first 
« Quarter, and the three Freſes . or Strawberry Leaves 
« gnly in the ſecond Quarter, and that without any Hazard, 
« Danger, or Prejudice of incurring the Irritances contained 
ce in the foreſaid Diſpoſition of Tailzie, which are hereby taken 
«off, in ſo far as concerns the Alteration of the Name and 
« Arms above ſpecified; but Prejudice of the Proviſions of 
„ Tailzie, and other Clauſes whatſomever contained in the 
« foreſaid Diſpoſition, and the Clauſes irritant adjected to them; 
« which are hereby no wiſe to be prejudged, but expreſ-ly 
te ratified and approven: With Proviſion and Condition alſo, 
<« that the ſaid Sirname and Arms being once altered, and re- 
ce corded ſo in the Books of Heraldry, or in the Lord Lyor's 
« Office, that it ſhall not be in the Power of the ſaid Heir of 
_ « Tailzie who alters the ſame, or aſſumes the Sirname of Mac- 
_ « &enz1e ever thereafter to return to the Sirname of Fraſer, 
sand their former Bearing, under the Hazard of the Ir⸗ 
e titances and Penalty contained in the foreſaid Diſpoſi- 
tion of Tailzie, which, brevitatis cauſa, are here holden 
<« as repeated. And for the more Security, I am content, and 
e conſents, that thir Preſents be inſert and regiſtrate in the 
«< Books of Council and Seffion, or in the Lord Lyon's Regiſter, 
* as ſhall be judged moſt convenient; and conſtitutes 

„ my Procuratois for 
that Effect. In witneſs whereof, I have written and ſubſcri- 
e bed thir Preſents, at Edinburgh, 23d Day of February 1706 
“ Years, before theſe Witneſſes, Kenneth Mackenzie, and Donald 
« Merchiſon, my Servants. 1 8 | 
LL ROD. MACKENZIE. 

Ken. Mackenzie Witnels, 

E Merchiſon Witne ſs. 
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ANSWER 


1 


Mr. Ma cKENZ 1 E's Candetend in the Rank 
and Dignity of Earls, in the Competition betwixt 
him and the Lord FRASER of L O VAT. 


N anſwering the Condeſcendences brought by Mr. Mackenzze, 
againſt the Lord Lovat, it will be neceſſary to obſerve, That 

in caſe any Inſtance ſhall be found ſufficiently vouched (as 

the Purſuer knows none) of the Dignity of Earldoms held 

or poſſeſſed by Females, it muſt have been by particular pro- 
viſionary Clauſes, being contrary to the regular Feudal Cuſtom 
of Scotland, in ſo much, that from the Reign of King Robert 
Bruce, till that of King Charles I. moſtly all Creations of — 
| = | whether 


LY 


2 1.97 
whether by Charters of Erection, Inveſtiture in Parliament, or 
Letters Patent, have been to Heirs-Male, exclufive of Females. 
'Tis further obſervable, That'the Marriage of the Heir-Female, 
even of thoſe more ancient Dignities, did, not make the Huſband 
comes, ratione curialitatis, till he was inveſted in the Dignity by 
Cincture, and other Rites of Creation; which gave him a Right 
to the Honour, even excluſive of his own Son, after the Mother 8 
Death, and was a new Creation to the Huſband himſelf, © We 
proceed then to anſwer the Inſtances /z AE as 1 are ſet 
down in the Condeſcendences. | 


Earl of ANGUS. 


As to the Inſtance of Malilda, Daughter and Heir of Mal- 
colm Earl of Angus, marrying Sir Gilbert de Umpbravile, we ac- 
knowledge the Fact; but refuſe 'that the Huſband was comes 
ratione curialitatis, till he was de novo created and inveſted in the 
Earldom, per cincturam gladii comitatus, as the Cuſtom was, 
which was a new Creation to himſelf; for we ſhall have occaſion, 
in anſwering theſe Condeſcendences, to ſhow, that, in many 
Inſtances, the Huſband of the Heir-Female of an ancient Earl- 
dom, was never Comes, nor his Wife Comitiſſa, if the Huſband 
had not the Favour to be inveſted in the Honour himſelf; nor 
are they ever otherways deſigned, than Dominus and Domina of 
the Comitatus, which is no more, than the Proprietor of the 
Eſtate of the Earldom. Upon the Forfaulture of Sir Gilbert de 
Umphravile, Earl of Angus, by King Rovert I. the Earldom came 
to the Family of Stuart. 


N i Earl | 


(3 3 


Earl of ANGUS. 


Sir Alexander Stuart of Buncle was created Earl of Angus. 
The Erection of the Earldom to him, was, without doubt, in 
the ordinary Courſe of other Creations at that Time, which are 
all to the Heirs-Male of the Perſon's own Body, honoured with 
the Dignity, as ſhall be ſhown in the Inſtances of the Earls of 
Carrick and Murray, which are the only two Erections of Earl- 
doms at that Time, we have upon Record. The Male-Line of 
Alexander Earl of Angus failing in his Grandſon Thomas 2 
Angus, his Eſtate came to his Siſter Lady Margaret Stuart; the 
married Thomas Earl of Mar, who, upon that, according to the 
Cuſtom of that Time, has been inveſted in the Honour of Comes 
de Angus; and the Lady his Wife, following the Rank of her 
Huſband, calls herſelf Comitiſſa de Mar & Angus: She afterwards 
reſigns the Lands of the Earldom of Angus to George Douglas, 
her Son, and to the Heirs-Male of his Body, anno 1389. But 
that of itſelf did not make him Earl of Angus; for, in an origi- 
nal Contract, yet extant amongſt the Writs of the Family of 
Douglas, betwixt this George Douglas and the Lady Mary, 
Daughter to King Robert III. dated the 24th of May 1397, he is 
there called Lord of Angus: He has been ſoon after that inveſted 
in the Honour, by Cincture and other Rites as uſual ; for the 
Duke of Douglas has in his Cuſtody, a Charter of the Date the 
24th of May 1398, by King Robert III. Dilecto flio noſtro Geor- 
gio Douglas Comiti Anguſiæ, & Marriæ ſponſe ſue, filie noſtræ 
cariſimæ; ſo that this, we ſay, was a new Creation to the Earl 
of Angus, and to the Heirs-Male of his Body for ever. 


9 | Earl 


(4 I 
Earl of T HO L E. 


The Earldom of Abele being a very ancient Erection, 
is a ſtrong Preſumption, that it was a maſculine Pie, 
and to Heirs-Male; but that, by ſome ſpecial Proviſion, in 
Failure of Males, the Eſtate went to the Heir of Line, 
though the Dignity did not; and 'tis obſervable, that neither 
Tſabel Counteſs of Athole, nor any of theſe Ladies, that 
were the Heirs of ancient Earldoms, are called Counteſſes, 
till after their Marriage, that the King has been pleaſed 
ſometimes to create their Huſbands Earls, by Cincture of the 
Sword of the Earldom, which has been the Caſe of Tho- 
mas de Galouya, who married the Heir, or at leaſt one of 
the Co-heirs of the Earldom of Atbole, who, upon his Mar- 
riage has got an Inveſtiture, as the Manner was; But at 
the ſame Time, we have two Earls of Athole, this Tho- 
mas de Galouya Comes Atholiæ, and Allanus offiarius 
regis comes Atholiæ, which muſt have been by another 
new Creation. That Allanus off:arius is Earl of Athole, is in- 
ſtructed from the ſame Authority that Mr. Mackenzie vouches 
the Inſtance, the Peerage of Scotland, and the Chartulary of Ar- 
broath; for there is a Grant by Allanus oft:zarius regis comes 
Atholiæ, of the Wood of Terpheach, which had been formerly 
given them by Thomas de Lundin, oftiarius regis, pater ſuns, 
which King Alexander ratified by his Charter the 12th of Octo- 
ber, the 19th Year of his Reign, anno 1233, and is the Year 
after Fordon marks the Death of Thomas de Galouya comes de 
Athole. From ſo irregular a Peerage as this, nothing can be 
inferred againſt the Lord Lovat; and as for the Monks of Ar- 
broath, they gave the Title of comes Atholiz to them both, in 
the Donations they got from them. If Patrick de Galouya 
was Earl of Athole, it has been by Succeſſion from his Father, 
who had the Title, and although, upon his Death, in 1241, 
1 | | David 
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David Haſtings, who had married Ferlithe his Aunt, the Mo- 
ther's Siſter of this Earl, & accepit comitatum ejus : That is no 
more, but that he got the Lands, and afterwards King Alexan- 
der II. inveſted him with the Sword of the Earldom ; and the 
Lady his Wife is never called Comitiſſa de Athole, till ſhe was 
Sir David Haſtings Wife; and in her Widowity, following 
the Condition and Rank of her Huſband, calls herſelf Comitiſſa 
Atholiæ, in a Donation by her to the Abbacy of Coupar, of the 
Lands of Denfurther, pro ſalute anime fue, & pro anima Domini 
David de Haſtings, guondam viri mer, comitis Atholiæ. The 
- original Charter 'of this is in the Advocates'Library. As for the 
tranſmitting the Dignity to the Strathbolgy People, by Ada his 
Daughter, upon the Authority ef Sir James Balfour's Collec- 
tions, nothing can be inferred, ſince theſe Papers are ſo very 
looſcly writ, and for the moſt Part contradicted by original 
Charters, which are the only ſure Guides to direct us in theſe 
Points of Fact: And admitting that John de Strathbolgy did 
marry Ada the Daughter of Dauid Earl of Athole, he might 
have the Favour, conſidering he was a Nephew. of the great 
Houſe of the Earls of Fife, to be inveſted in the Dignity, 
of Earl of  Athole, which tis plain was a common Practice at 
that Time. IN. K 4ef 1 . 


Earl of 47 HOL E. 


In Anſwer to this Inſtance, we muſt go back to the 
original Creation of Sir John Stuart, uterine Brother to King 
James II. who was created Earl of Atbole, by Inveſti- 
ture, in the 1457. for Mr. Rymer, in the Fædera that 
Dear, mentions him as comes Atboliæ, and one of the Con- 
ſervators of a Peace with England, which was at that Time 
concluded. He is deſigned in a Charter by King James 
II. in the 1460, in the publick Records of the Great Seal, 
Book 6. Carta 97. Dilecto fratri 'noſtro Johanni Stuart co- 
| "OG 


mitt 


1 
. miti Atholiæ, terrarum Dominii de Balveny, dated 24th 
March 1460. There is alſo a Charter under the Great Seal of 
King James III. in the Regiſters of the Great Seal, to his 
Uncle, de toto & iutegro comitatu Atholiz, & terris ejuſdem 
comitatus, exceptis terris de Drumquhaile & Drumquhyle, & 
baredibus ſuis maſculis, de corpore ſuo legitime procreatis ſeu 
procreandis, quibus deficientibus, nobis & haredibus noſtris re- 
verſuris. Tis dated 18th of March 1480. Book 5. Carta 1. 
It will be allowed, both the Eſtate and Dignity was eſtabliſhed 
in the Male-Line of this Earl of Atbole. The fourth Earl 
from him, was John Earl of Athole, who died at Perth the 
28th of Auguſt 1594. and though he left four Daughters, the 
Dignity failed, and the Earldom of Atbole returned to the 
Crown. Dorothea his eldeſt Daughter, was married to Wil- 
lam Earl of Tillybardin, but was never Counteſs of Athole ; 
Mary, to James Earl of Athole and Lord Innermeath ; Jean, 
to Henry Lord Sarntcolm ; and Anne, to Andrew Lord Stuart 
of Ochiltree : But the Honour did not ly long dormant; for 
his Majeſty King James VI. upon a Recital, that the Earl- 
dom of Athole had fallen back to the Crown, by the Death 
of John Earl of . Athote, without Heirs-Male, he makes and 
creates John Lord Innermeath Earl of Athole, becauſe ' he 
was of the ſime Sirname and Blcod with the former Earls, 
& heredibus maſculis, de corpore ſus legitime procreatis ſeu 
procreandis; quibus defictentibus, nobis noftriſque facceſſort= 
bus libere revertend. Apud Haliroodhouſe, Jexto die men- 
ſis Mariii 1595. The Charter is in the Regiſter of the 
Privy Seal, Book 6. Carta 130. This ohn Lord Innermeath 
was ſucceeded in the Honour of Earl of Arbole, by James 
Earl of Athole his Son, who married Mary ſecond Daugh- 
ter of John the fifth Earl of Athole ; but dying without Iſſue, 
the Honour extinguiſhed by his Death, but was again re- 
vived by King Charles I. in the Perſon of Jobn Earl of 
Tillybardin, afier he had ſerved himſelf Heir of Line to 
$5 - N 5 his 


5 | 
his Grandfather John the 5th Earl of Athole, by a new Patent, 
upon the Narrative, That the Honour and Dignity of Earl of 
Athole, had continued in the Poſterity of Jahn Earl of Albole, 

| uterine Brother to King James II. till the Death of Jobs Earl 
of Athole, his own Grandfather, who left four Daughters be- 
hind him, the eldeſt of which was Dorothea Counteſs of Til 
lbardin, Mother to Jobn Murray, whom his My now 
creates Earl of Athole, Idcirco, the Patent bears, nos de novo 
damus, conceſſimus & contulimus, tenoreque preſentium damus, 
concedimus & conferimus dignitatem, ſtilum & honorem comitatus 
Atholiz, Joanni Murray, nunc comiti Atholiæ. This Patent is 
recorded in the Regiſters of the Great Seal, laſt of February 
1629. Book 52, Carta 88. INS 7 is 


B U O HA N. 


Sir William Cuming, who matried Margaret, Daughter of 
Fergus Earl of Buchan, was not by Courtely Earl of Buchan ; 
for he is deſigned at firſt, Willielmus Cuming de Buchan; but 
is afterwards Comes de Buchan in the Fadera, anno 1220. and 
ſo has been created and inveſted by King Alexander II. His 
Grandſon Jobn Earl of Buchan dying without Iſſue Male, the 
Dignity became extin& : But there is not the leaſt Veſtige of a 
Forfaulture of the Family, ER. | 


STUART Earl of BUCHAN. 


The Charter of Erection of the Earldom of Buchan, to 
Jobn Stuart of Coule, by the Duke of Albany his Father, de- 
feats this Inſtance; for by the original Grant in the laigh - 
Parliament-houſe, amongſt other old Writs that are not in 
the Books, but in fingle Charters, and bears Date 2oth Sep- 2 
tember 14.06. the Earldom is granted to him & heredilus. 3 
. maſcults, de corpore ſud legitime procreatis ſeu procreandis ; quiblus - 
deficientibus, Andree ſeneſcalh fratri ſuo germano, & = 
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dibus CS Fr de corpore ſuo legitime procreandic : ; quibus de- 
fectcntibus, Roberto ſeneſcallo fratri ſuo et haredibus ſuis maſ- 
culis de corpore ſuo legitime procreandis; which failing, to 
return to the Duke himſelf: So that upon the Earl of 
Buchan's Death in the 1424. the Lady Seton, his Daughter, 
could have no Right to the Earldom, for that devolved 
to Murdoch Duke of A'bany, as Heir-Male to 70hn Earl of 
Buchan his Brother, and came to the Crown by the Duke's | 
Forfaulture ; where it remained till the 1431. it was given 
by King James I. to George Earl of March, after he was 
forfaulted of the Earldom of March, and upon that, as For- 
| don obſerves, was precinctus in comitatum de Buchan, girt with 
the Sword of the Earldom. His Son enjoyed the ſame 
Honour till his Death. As for the Family of Seton's aſſum- 
ing and quartering the Feodal Arms of the Earldom of Bu- 
chan, in their Atchievement, that was no more than to ſhow 
their Deſcent in Blood from the noble Earl of Buchan that 
was ſlain at Vernoil, as hath been ſaid. There is no Autho- 
rity that the Lord Seton or his Lady got any Gift of Penſion 
trom the Crown, in lieu of their Right to the Earldom of 
Buchan, ſince plainly they had none by the original Grant to 
the Earl himſelf, which was expreſly limited to the Heirs- 


Male of his own Body. 
STUART Earl of B UCHAN. 


Sir James Stuart of Auchterhouſe was inveſted in the Eart- 
dom of Buchan, by King James III. in the 1469. After- 
wards he reſigns the Earldom, and gets a new Grant to him- 
ſelf, and the Heirs-Male of his Body ; which failing, to 
return to the Crown. The Charter is in the Regiſters of 
the Great Seal, Book 10. Carta 35. and bears Date the 12th 
of October 1478. Jobn Earl of Buchan his Grandſon, al- 
though he had two Sons, John Maſter of Buchan, and 
James Stuart, called afterwards Maſter of Buchan alſo, 
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altered the Inveſtitures of his Eſtate, from Heir-Male to Heirs 
of Line. For there is a Charter under the Great Seal, by 
Queen Mary, to Jobn Maſter of Buchan, Son and Heir ap- 
parent to Jobn Earl of Buchan, of his Father's whole Eſtate, 
heritable Offices, Sc. and to his Heirs and Aſſignies whatſo- 
ever, dated the 4th of Auguſt 1546. Book 3. Carta 138. 
This Maſter of Buchan was killed at Pinky, 1oth September, 
1547, leaving only one Daughter Chri/tiana, who was ſerved 
Heir to her Father, the 14th Auguſt, 1550, as appears from 
her Retour, in the Lord Lovats Hands. Upon that ſhe is 
defigned, Chriſtiana Feoditaria comitatus de Buchan; and after 
her Grandfather's Death, in the 1 562, calls herſelf Comitiſſa 
de Buchan. She married Robert Douglas, ſecond Son to Ro- 
bert Douglas of Lochievin, who was not upon that comes de 
Buchan ; for in a Charter in the Regiſter of the Privy Seal, 
dated the 2oth December, 1563, there is an Appriſing of the 
Eſtate of Buchan, in Favours of James Earl of Murray, gue 
fuerunt Chriſtiane comitiſſæ de Buchan bæreditariæ, et magiſtri 
Roberti Douglas, ejus conjugis, pro ſuo intereſſe. It is plain, 
That Mr. Douglas w.s not Earl by Courteſy, nor is he Earl in 
the 1566, ſeveral Years after his Marriage, or ever till the Earl 
of Murray, his uterine Brother,, was made Regent, that he is 
found fitting in Parliament, as Earl of Buchan, 15th December, 
i567. But how he came by the Honour, whether by Inveſ- 
titure of the Regent, or by being ſummoned to Parliament as 
Earl of Buchan, does not appear. James Earl of Buchan, his 
Son, left only a Daughter, Lady Mary Douglas, who married 
James Erſkine, eldeſt Son to Jobn Earl of Mar, Lord High 
Treaſurer of Scotland, by the Lady Mary Stuart, Counteſs of 
Mar, Daughter of E/mae Duke of Lennox, who, upon his 
Marriage, is called Earl of Buchan; after which the Right of 
Succeſſion to the Earldom of Buchan was, by a Charter under 
the Great Seal, dated the 22d of March, 1617, Book 48. Carta 
182, proceeding on the Lady's Refignation, limited to their 
Heirs-Male; which failing, to the Reirs-Male whatſoever, of 
| James 


James Earl of Buchan: But his Lordſhip, it ſeems, did not 
care to have his Peerage ſtand upon the Foundation of a Fe- 
male Succeſſion; and therefore he procured a Refignation from 


the Heir-Male of John the third, Earl of Buchan, there de- 


figned, Jacobus Stuart filius & heres quondam Facobi Stuart 
Magiſiri de Buchan defignati. And, upon this Reſignation, he 
got a ,new Charter under the Great Seal, the 25th of Novem- 
ber, 1625. Book 51. Carta 80. of the haill Patrimony and 
Earldom of Buchen, all de novo, erected into an Earldom, to 

himſelf, and the Counteſs his Wife, in Liferent, and to 
James Lord Auchterhouſe, their Son and apparent Heir, in Fie, 

and to the Heirs-Male of his Body; which failing, to the 
Heirs-Male of the Earl and the Lady; and theſe failing, here- 
dibus maſculis, & aſſignatis dicti Jacobi comitis de Buchan qui- 
buſcunque. By Virtue of which Settlement, David Lord Car- 
droſs, tho' his Lordſhip is not deſcended of the Blood of the 
former Earls of Buchan, either of the Line of the Stuarts or 
the Douglaſſes, yet ſucceeded, as Heir-Male, to the Dignity, . 

upon the Death of James Earl of Buchan, his Couſin, in the 
Year 1695. b | RO SE) TO OA 


CAITHNESS. 


SiR James Balfour's looſe Collections can never be 


thought of any Authority, to ſupport this Inſtance, ſince he 


gives no Voucher, Beſides, it appears, That Magnus comes 
Catbaniæ & Orcadiæ, who is in the famous Letter to the Pope, 
1320, died without Iſſue-Male, and that his Dignity be- 
came extin&, though he had Heirs-Female, amongſt whom 
his Eſtate was divided. There is, for inſtructing this, a 


Charter in the Rolls of King David II. Marie le Chine ſpunſæe 


guondam Foannis de Douglas, of a fourth Part of the Earl- _ 
dom of Carthneſs, Book 1. Carta 130. There are other Parts 
of the Earldom of Caithneſs, to which one Alexander le Aird 
had Right, from Matilde de Strathern matre ſua. This appears 
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from a Charter in the Rolls of King Robert II. to David 
Earl of Strathern his Son, in the 1371: So that theſe Heirs 
of Line, although they had Right to the Eſtate, they had no 
Claim to the Dignity, which extinguiſhed with their Father: 
For, upon a Purchaſe from Alexander Þ Aird, David Earl of 
Strathern calls himſelf, Comes de Strathern, & de Caithneſs, be- 
ing girt with the Sword of that Earldom, as well as he had 
been created Earl of Stratbern This is vouched from a Char- 
ter in the Lord Rollb's Hands, by David Earl of Strathern and 
Caithneſs, to Fohn Rollo, of the Lands of Findiny, dated the 
13th of February, 1380. Upon his Death, the Earldom of 
Caithneſs devolved on Walter Stuart of Brichen, his Brother Ger- 
man and Heir-Male, by whoſe Forfaulture it came to the Crown, 
in the Year 1438. n | 23 


Earl of CARRICK. 


DUNCAN, Son of Gilbert de Gallway, got the Coun- 
try of Carrick etected to him in an Earldom, by King Alex- 
ander II. in the 1224. Neil Earl of Carrick his Son, left onlß 
a Daughter Margaret, who was married to Adam de Kilconcath, 
who upon that has been inveſted in the Earldom, and is comes 
de Carrick; but he dying without Iſſue, the Lady married a 
fecond Huſbind, Robert de Bruce, called the Noble; and he 
being a gallant brave Man, and the King's near Relation, was 
cinctus gladio comitatus, but not by Right of Courteſy, ſince both 
Dignity. and Eſtate is in his Perſon, excluſive of his Son, even 
after Bis Mother's Death. For vouching this, there is in the 
excellent Collections, publiſhed by the learned Mr. Ryner, a 
Supplication, as it is called, to King Jobn, in a Parliament at 
Stirling, anno 1292, wherein Robertus de Bruce comes de Car- 
rick, begs Leave to reſign the Earldom of Carrick in the King's 
Hands, in Favours of his Son Robert Bruce, and which belonged 
to him in Right of his Mother, ratione quondam Margarete' 
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comitiſſe de Carrick matris ſug. Upon his being ſeaſed, and 
girt with the Sword of the Earldom, he is deſigned Robertus 
de Bruce comes de Carrick, when a Commiſſion is directed to 
him, to receive the Inhabitants of the Merſe to the King's Peace, 
in 1296. The Title of Earl of Carrick this immortal Perſon 
bore, till he became King of Scotland, by the Name of Ro- 
bert I. anno 1306. After which, in the 1312, he gave to 
his Brother, Sir Edward Bruce, the Earldom of Carrich, To- 
tum comitatum de Carrick, & heredibus ſais maſculis de cor- 
fore ſiio, heredum fuorum  maſculorum exeuntium, & tantum- 
modo per lincam directam & maſculinam continuo deſcendenti- 
bus. This Charter is in the Rolls of King Robert I. Upon 
his Death, in 1318, without any lawful Iſſue, as Fords re- 
marks, the Earldom of Carrick reverted to the Crown; and 
was afierward given to Alexander Bruce, whom Fordin men- 
tions, as Earl of Carrick, and was lain at the Battle of Haly- 
aonbill, in 1333. By Eleanora de Douglas, called afterward Elea- 
nora de Bruce, comitiſſa de Carrick, his Wife, he left a Daugh- 
ter, to whom, it ſeems, his Eſtate came: She married Sir Wil- 
liam Cunningham, who was thereupon tiled, Dominus de Car-, 
rick, but never Comes. For vouching this, there is a Charter in 
the Rolls of King David II. confirming a Grant by him, as 
Dominus de Carrick, Facobo de Lickpirick, of the Half of the 
Lands of Polqubarn in Kyle, the 33d Year of the King's 
Reign: But ſhe dying without Iſfue, it returned a ſecond 
Time to the Crown, where it remained, till John Stuart 
Son and Heir apparent to Robert Earl of Strathern, got the 
Earldom of Carrick from his Grand-uncle, King David 

Hei deſigned, Comes de Carrick, ac Dominus de 
Kyle, in a Charter, in the Laigh Parliament Houſe, not in 
the Books, but in a ſingle Writ, confirming and ratifying. a 
Charter granted by Joannes de Graham, Dominus de Torbol- 
ton, of the Patronage of the Church of Torbolton, to the Mi- 
niſter of Fea, dated the Sth of Augufe 1368. This 11. 


E 
of comes de Cartich, he bore, till he came to the Crown, by 
che Name of Robert III. in the Year 1390. 


Earl of F YF E. 


Ir is acknowledged, That Duncan, the laſt of the Male- 
ine of the Matduffs Earls of Exſe, died after the Battle of 
Durbam; and that he left one Daughter, 1/abella de Fyfe, 
who married firſt Sir William Ramſay, who has been inveſt- 
ed, and de novo, created comes de Fyfe, upon King David's 
Return from England, anno 1356. For we find him then 
defigned, Villielmus comes de We. For Proof of this, there 

is a. Charter in the Records of King David II. Fohann! de 
 Allancrum, of certain Lands, within the Barony of Crawford 
Lindſay, in which Pillielmus comes de Fyfe is a Witneſs, 
dated the 12th. of April, 1357. This Wilkam Earl of Fyfe, 
dying without Iſſue, the Lady his Widow married a ſecond 
Huſband, Thomas Biſſet of Upſettlingtoun and Glaſclune. 
There is a Charter under the Great Seal in the Rolls, con- 
firming a Marriage Settlement, inter dominum Thomam Biſ- 
fet & Jabellam de Fyfe dominam ejuſdem; whereby he 
provides the Lady in a Liferent of the Lands of Glaſclune 
and Stronrie, Fc. 1oth January 1362. Upon the Marriage, 
Sir Thomas Biſſet gets a Charter from King David, de toto 
& integro comitatu de 725 & haeredibus ſuis maſculis, in- 
ter ipſum & Jabellam Eyfe legitime procreandis; which 
failing, to return to the Crown, 8th of June 1362. The 
Charter is in the Rolls: But although we ſee that this Lady, 
who was the Heir of the Eſtate > the greateſt Earldom of 
any other in the Kingdom, containing the greateſt Privileges ; 
yet the Honour did-not come to her 19 Huſband, though 
he had the whole Earldom of Hye, the Dignity was in 
the King's Hands, and at the Sovereign's Diſpoſal, to give it 
or not. as he had a Mind: But having never obtained an 
Inveſtiture into the Title of comes, he never uſed the De- 
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ſignation of Earl: So that it is plain, whenever ſhe is de- 
ſigned comitiſſa de Fyfe, it was in Right of her firſt Huſband, 
who was comes de Fyfe, by Virtue of his own Inveſtiture ; 
for, if it had been by Courteſy, Sir Thomas Biſſet would 
have had Right to be comes de Fyfe, as well as Sir William 
Ramſay. She married a third Halband, Walter Stuart Son to 
the Earl of Strathern, afterward Robert II. who died before: 
he was inveſted, and is never deſigned comes de Fyfe. After 
his Dea h, ſhe made a Reſignation, in Favours of her Brother 
in Law, the Earl of Menteith, of the comitatus de Fyfe,. re- 
ſerving a Liferent of 145 L. Sterling, for her Life, the Pe- 
nult of March 1371. But that Reſignation could not have 
conveyed the Honour of Earl of Fyfe to him, more than the 
Charter of the Comitatus had done to Sir Thomas Biffet, 

until he has been percinctus gladio, created Earl of Fyfe, in 
the 1373, for then we find him deſigned, Comes de Fyfe, & 
Menteith ; and he uſed both theſe Titles, till he was created: 


Duke of Albany, in the 1399. 
Earl of LENNOX. . 


Was an Erection of an Earldom, as early as the Time of ER 
King William, to Alein M. Arkil, Who, in many ancient Deeds 
of that Time, is deſigned A Comes de Levenax. It is 
pretty clear, that the Male Line of thoſe ancient Earls of Len- 
nox, continued till the 1 372, that Donald Earl of Lennox dying 
without Iſſue-Male, be left a Daughter Margaret, who was 
Heir of the Gin or of her Fathers Eſtate. She 
marricd Walter, Son of Allan of Foſcelyne, who is never de- 
ſigned otherways than Dominus de Lennox, and his Wife de- 
ſigned Domina de Lennox, becauſe he was never cinctus gla- 
dio Comitatus, or inveſted in the Honour; and for that Rea- 
ſon never u'ed the Title of Comes de Lennox : The Pee- 
rage cited to vouch this Fact, ſays not that he was Comes, or 


any more than what is narrated: here, viz. That Donald Ear] of 
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Lennox dying without Iſſue Male, the  Earldom devolved to 
Margaret his Daughter ang Heir, who married Walter Lord 
of Foſcelyne, who in her Right became Lord or Dominus Co- 
mitatus de Lennox. Duncan Earl of Lennox their Son, obtained 
from King Robert III. a Charter of the Earldom of Lennox, 
and upon that being inveſted, he is Comes de Lennox. Under 
that Deſignation he gets a Charter of the Earldom of Lennox, 
upon his own Reſignation, and to the Heirs-Male of his Bo- 
dy; which failing, to Murdoch Stuart, and to 1/abel his Wife, 
Daughter to the ſaid Earl, and to their Heirs. The Charter 
is in the Rolls, dated the 8th of November, 1394. But this 
Settlement never took Effect; for the Earl of Lennox himſelf 
was forfaulted for Treaſon againſt James I. in the 1426, 
and. the Farldom came to the Crown, There is nothing 
in the Dutcheſs of Albany's calling herſelf Comitiſſa de Len- 
nox, ſince it was only Courteſy and a Compliment given by 
her to a Convent, to whom ſhe was making a Donation and 
Mortification ; and People in that Situation never quarrel by 
what Title their Donators call themſelves: They indulge 
them in whatever Deſignation they affect; and although 
the Earl of Lennox, beſides the Dutcheſs of Albany, had 
two other Daughters, Margaret and Elizabeth; yet none of 
them claimed the Honour of the Houſe of Lennox. Margaret 
was married to Robert Menteith of Ruſtie; and Elizabeth to 
Sir John Stuart of Darnly. In Anno 1477, there was indeed 
a long Suit of Law betwixt Jobn Lord Darnly and Agnes Men- 
teitb, Lady Glenagies, anent their Deſcent, and which of the 
two were deſcended of the eldeſt Daughter of Duncan Earl of 
Lennox. The Lady Glenagies makes an Appeal to the whole 
World, of the Seniority of her Grandmother, as a Thing well 
known. The Inſtructions of this are in the Hands of the 
Laird of Glenagies. But neither of them pretended to the 
Dignity ; that was extin& and in the Crown, by the Forfaul- 
ture, as hath been faid : Indeed King James III. gave the 
Earldom of Lennox, for Life, to Andrew Lord Evandale, by 
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a Charter under the Great Seal, the 4th of May 1471. Book 8. 
Carta 179. but though he had the whole Comitatus, he was not 
for all that Earl of Lennox, having. never been created and 
inveſted in the Dignity; and it is certain he enjoyed that 
Eſtate till his Death, in the Year 1488, for although the Lord 
Darnly once, and only once, uſurped the Title of Earl of 
| Lennox, during the Diſpute betwixt him and the Lady Glena- 
gies, yet he was forced to lay it aſide, and return to his own. 
Stile and Title of Lord Darnly, as we find him deſigned in 
the Fadera, Anno 1484, as a Conſervator of the Peace with 
England: But after the Lord Evandale's Death, by the fpe- 
cial Favour of King James the IV. in the 1488, he was 
created Earl of Lennox, and the 6th of October that Year he 
is marked in the Rolls of Parliament, Johannes Comes de Len- 
nor, and never before. To conclude this Inſtance, it is cer- 
tain, that the Forfaulture of Duncan Earl of Lennox, the com- 
mon Anceſtor of both the Lord Darnly and the Laird of Gle- 
nagies, was never reverſed to this Day. ; 


Earl of MAR. 


Tr1s Earldom of Mar being one of the moſt ancient Dig- 
nities in Scotland, præſumitur, was at firſt erected in a Male- fie, 
tho' it might have been after ward changed, and by the Settle- 
ments tranſmitted to Heirs Female and of Line. Tamas, the laſt 
Earl of the Line of the ancient Earls of Mar, died without 
Iſſue, in the 1379, and Lady Margaret Mar, his Siſter, became 
Heir to his Eſtate. She married William the firſt Earl of 
Douglas, not Fames, as he is through Miſtake called in 
Mr. Mackenzie's Condeſcendences, who thereupon, as was 
uſual in that Time, ſtiles himſelf, Comes de Mar, as well as 
comes de Douglas, as we find him defigned in many Char- 
ters, in the Rolls of King Robert II. which the Defender 
will not refuſe. It appears as plain as any Thing can be, That 
the Honour was in the Earl of Douglas himſelf, and not in the 
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Lady his Wife, thovgh the Eſtate was in her Perſon; for; af 
ter the Death of the Earl of Douglas, in the 1384, James his 
Son is deſigned Comes de Douglas & de Mar, in ſeveral Charters, 
in the Rolls of King Robert II. although bis Mother was then 
alive, and who long ſurvived him, and married a ſecond 
Huſband, Sir John Swinton, who calls himſelf Dominus de 
Mar, as appears by a Writ in the Hands of his Grace the 
Duke of Queenſberrie, in the 1389. On the Death of the 
| Counteſs of Douglas and Mar, ſhe was ſucceeded in the 
Eſtate of the Earldom of Mar, by her only Daughter, 
Lady Jſabel Douglas, who is not upon that Comitiſſa, but only 
Domina de Mar; and her Huſband, Sir Malcolm Drummond, 
is only Dominus de Mar. There is a Charter in a fingle Writ, 
in the lower Parliament Houſe, not in the Rolls, by King 
Robert III. ratifying and confirming a Grant, by Robert 
Duke of Albany, with Conſent of Murdoch, his eldeſt Son, 
dilecto filio fuo Foanni . de tota & integra baronia de 
Coule, dated the 18th of February 1398, in which Malcomus 
de Drummond, Dominus de Mar, is a Witneſs. This Lady be- 
ing left by him a Widow, without any Iflue, in the Year 
1400, ſhe makes Grants and Donations to the Epiſcopal See 
of Aberdeen, in legitima viduitate, in which ſhe deſigns herſelf, 
Jſabella de Douglas, Domina de. Mar, but not Comitiſſa. After 
that, in 1404, in Contemplation of a Marriage with Sir Alex- 
ander Stuart, eldeft Son to Alexander Earl of Buchan, ſhe be- 
ing then 1 Comitiſſa de Mar, reſigns the Earldom of 
Mar in his Favours, cauſa matrimonii contractus inter eundem 
Allexandrum & nos conferen. The Charter is in the Regiſters, 
Book 8. Carta 238. Upon that he has got the cindtura 
gladii comitatus, a new Creation into the Dignity; and as Co- 
mes de Mar, in the 1406, is a Plenipotentiary for Scotland, 
authoriſed to treat with the Engliſb, concerning a Peace, 
as is mentioned in the Fædera Angliæ. The Earidom of 
Mar, not the Courteſy, but the Property being in * 
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Perſon, and his Wife dying without Iſſue, he reſigns the 
totum & integrum comitatum de Mar, & l Garicch, in the 
Hands of King James I. in favours of Sir Thomas Stuart, his 
natural Son, and the Heirs-male of his Body, which failing, 
to return to the Crown. The Charter is in the Rolls, dated 
28th Auguſt 1426. But the Son Sir Thomas, dying before his 
Father, without Iſſue, by Virtue of the former Settlement, 
it came to the Crown, on the Earl's Death, Anno 1437, not- 
withſtanding that Rcbert, then Lord Erſkine, claimed the half 
of the Earldom, as Heir to Lady Jabel Douglas; and upon 
that he is ſtiled Comes de Mar, in Charters granted by him in 
the 1441. But the King, inſiſting that he was Heir of Provi- 
ſion to the laſt Earl, got Poſſeſſion of the Earldom of Mar, 
which went through ſome younger Sons of the Royal Fa- 
mily, till the Lord Erfeine revived his Claim, and got it al- 
lowed by Queen Mary, and had a Grant of the Earldom of 
Mar, by a Charter under the Great Seal, 13th January 1565, 
de toto & integro comitatu de Mar, fibi & heredibus ſuis, & af- 
fignatis, hereditarie, which muſt be conſtructed Heirs-Male, 
which is evident from many parallel Inſtances, as in Strathern, 
Lennox, Bothwell, Sc. where it was underſtood. in that Senſe 
by our Law and Practice. And without all Doubt, the Earls 
of Mar thought ſo themſclves; for John Earl of Mar, the 
Regent's Son, takes a Charter of the Earldom of Mar, de 
toto & integro comitatu de Mar, to himſelf, his Heirs-Male, 
and Aſſignies whatſoever, dated the 3d of February 1620. 
in the Records of the Great Seal, Book 39. Carte 212. 
And the more to confirm this, there is another Charter in 
the Regiſters of the Great Scal, of the Lands of Blairforth, 
Bucchvy, &c. to the ſaid Earl, and to the Heirs-Male pro- 
created, or to be procreated betwixt him and Lady Mary 
Stuart, Counteſs of Mar, his Wife; which failing, to his 
own Heirs-Male, and Aſſignies whatſoever. This ſhews the 
Anxiety the Earl had to veſt his whole Eſtate, 28 

| Chan- 
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Channel of Heirs-Male, becauſe they were to inherit 1 Ho- 
nour of his. Family, in Excluſion of Heirs- Female: For it 
cannot be imagined, That ſo wiſe and prudent a Man, as 
the Earl of Mar, the Lord Treaſurer, would have taken the 
Inveſtitures of his Eſtate, to one Species of Heirs, and the 
Honour to deſcend to another, if by heredibus in general, it 
had not been cm are of Hen and not of | Heirs of 


Line. 1 : ; 
N 
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F ua 5 Earl of MENTE ITH. utah 4 


wHa TEVER Succeſſion of Heire-Female hank my in the 
Menteith Family, in more ancient Times, it ſeems to have 
been by | ſpecial Proviſion, in Failure of Heits-Male'; ; for 
from the Voucher of the Inſtance adduced by the Defender, 
the Peerage; of Scotland, it appears, that an Heir-Male ex- 
cluded an Heir of Line, in the Succeſſion of that Dignity; 
for though Allan Earl of Menteith, who was ſlain at Dupline, 
left a Daughter, Mary; yet, her Father's Brother, Murdoch, 
ſucceeded to the Honour and Dignity of the Houſe of Men- 
zeith ; and upon his dying without Iſſue, ſhe, by ſpecial Pro- 
viſion, and not, jure ſanguinis, became Heir of the E ſtate; 
and her Huſband, Sir Jobn Graham, has got the Inveſti- 
ture, as was uſual; for it is obſervable, That though this 
Lady is called Comitz iſa. de Menteith; yet it is not till after the 
Death of her Huſband, in the Year: 1347. And ſo her 
Right of the Title of Counteſs was derived from him, as 
the Wife of an Earl. As for her Daughter and Heir, Mar- 
garet, it is Fact indeed, That ſhe married Robert Stuart, ſe. 
cond Son to King Robert II. while he was Earl of Strathern ; ; 
and after his Father's Acceſſion to the Crown, was inveſted, 
and created Earl of Menteitb, in 1 371, by Cincture, and other 
_ uſual Solemnities of Inveſtiture. | 
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This eſtabliſhed the Earldom upon his 


(9 
Earl of MU R R AY, is « 


IN the Year 1314. Sir Thomas Nandolpb gets the Earldom 
of Murray erected to him by King Robert the Bruce his 
Uncle, in libero comitatu, & in libera Regalitate, Heredibus 
maſculis | dg corpore ſuo legitime N procreandts, &c. 

eirs-Male: He was 
ſucceeded by Jon Earl of Murray his Son, who was ſlain 
at the Battle of Durham, in the 1346. leaving no Iflue, fo 


that the Earldom returned to the Crown, and the Honour 


became extinct. As the Earl's Siſter, the Counteſs of 
March, had no Title to the Honour, ſo neither ſhe nor 
her Huſband, the Earl of March, had any Courteſy of it, 
or ate they ever deſigned comes or bomitiſſu, til the 13 56. 


that, upon the Reſtoration of King David he has been in- 


veſted in the Honour of Earl of Murray, for Life; and up- 


on that, he is in many Writs in the publick Rolls, deſigned 
comas Marchie & Moraviæ, which the Defender will not 


refuſe : But it will not be pretended,” that either the Earl 
of March, or the Counteſs his Wife, are ever defigned by 
the Title of comes ' or comitiſſa Moraviæ, from the Death of 
the Earl:of Marray her Brother, in the 1340. till the 13 56. 


that King Dauid, ub ſay, being feſtored from his Capti- 


vity, he gave the Earl: of March the Eirtdom of Murray, and 
tbat only for Life, ſinee immediately after his Death, we 
find it in the Crown, when it is erefted into an Earldom 
de neva, by King Nobert II. Johanni de Dunbar, & Marjoriæ, 


Jponſe ſuæ, filie. nftra' cariffine, * de toto comitetu Moravie, 


exceptis. terris de Lothaber, & d ſe Badenoch, cum cuſtro 


de Urquhard, &. baronia ejuſdem, & eorum diutius viventi, 
& beredibus inter ipſos legitime procreatis, ſeu procreandis; 


quibus forte deficientibus, Georgio de Dunbar, comiti Mar- 
chiæ, & heredibus ſuis legitimus quibuſcunque, in unum in- 
te grum comitatum, & in pura & libera regalitate ; Reddendo 


ſervitium 


n) 


rroitium duorum militum in exercitu noſtro. This Charter i is in 
the Rolls of King Robert II. and bears Date the gth of March, 
the ſecond Lear of the King's Reign, anno 1372. This Earl 
of Murray had two Sons, Thomas, his Succeſſor in the Honour, 
and Alexander, who is called Brother to the Earl, in the Car- 
tulary of Murray. He married Margaret, Daughter and Heir 
of Sir James Fraſer of Frendraught, and had a Son, James 
Dunbar of Fendrau 2 who afterwards ſucceeded as Heir-Male 
to the Earldom o Murray, in Excluſion, of an Heir-Female. 
Thomas Earl of Murray is one of the Earls Mr. Rymer mentions 
in the Fædera, anno 1423, as concerned in the Tranſaction of 
the King's Ranſom ; he died without Iſſue-Male, and left only 
Daughters, one of whom, Janet, was married to Hugh Frajer 
E Lovat; but though the Eardom of Murray was erected 
o Jobn Dunbar, & beredibus. ſuis ſimply, as hath been ob- 
8 yet we ſee plainly what Heirs was thereby under- 
ſtood, viz. Heirs-Male; for the Heir of Line did not ſucceed 
to the Honour, but ber Father's Nephew, James Dunbar of 
. Frendraught. This is inſtructed from an original Contract 
belonging to the Lord Lovat, and mentioned by the Defender, 
in his Condeſcendences, Page 15th, dated the gth of Aaugu/t 
1422, and with this concurs a MS, Hiſtory of the [Houſe of 
Tovat, written by one Mr. Fraſer, a Miniſter in the North, 
in the Lord Lovat's Hands. This James the laſt Earl of Mur- 
ray died without Iſſue-Male, anno 1430, as appears from 
2 Writ in the Earl of Haddington's Collections; and though 
he left two Daughters, Janet who was married to Sir James 
Crichton, Son and Heir apparent to William Lord Crich- 
ton, who was Chancellor of Scotland in the Reign of King 
James II. with whom he got the Barony of Frendraught ; 
and Agnes the other, to Archibald Douglas, Brother to the 
Earl of Douglas; we ſee clearly, that the Honour was look- 
ed on in Failzure of Iſſue- Male of the laſt Earl, to be ex- 


tint, and the Crown at Liberty to diſpoſe of it where they 
I _ pleaſed, 
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pleaſed. It is not to be thought, if the Lord Chancellor 
Crichton's eldeſt Son, Sit Fames Crichton, and who was himſelf 
Great Chamberlain, had' imagined that he had any Right of 
Courteſy to be Earl of Murray, but he would have pufhed it, 
and aſſumed the Title; but that we ſay, being looked on as in 
the COT Ring Fane: IT. beſtowed it upon Sir 


Archibald Dbuglas, who was Huſband to the Earl of Murray's 
ſecond ' Daughter; and we find him deſigned Archibaldus 
comes Moraviæ, both in the Fædera Angliz, and in a Charter 
in the publick Archives, dated the 25th of Auguſt 1447. Ac- 
cordingly he enjoyed the Honour of Earl of Murray, till he 
was, together with his Mother the "Counteſs of Douglas, and 
his two Brothers, James Earl of Douglas, and John Douglas 
of Balveny, all forfaulted for Treaſon, in the 1455, as is 
inſtructed by the Proceſs of Forfaulture, led and deduced 


| againſt them, in the black Acts of Parliament, Folio 34. 'Tis 


true, the Lady Crichton, the eldeſt Daughter of James Earl of 
Murray, after her Huſband's Death, and the Forfaulture of her 
Brother-in-Law, in a Donation of Charity to the Monks of 
Dumfermling, ſuch an Authority as it is, calls herſelf comitiſſa 
Moraviæ & domina de Crichton; but though the Monks of Dum- 
fermling gave her the Title of Counteſs, and ſhe, in that pri- 

vate Deed, aſſumed it to herſelf, ſhe never had the Counte- - 
nance of the Sovereign, the Fountain of Honour, calling her 
ſo in any Grant under the Seals; but ſo far from it, that, in 
a Charter to James Crichton, her Grandſon, therein deſigned 
Filio & hæredi quondam Willielmi Domini Crichton, of the Ba- 


rony of Frendraugbt, reſigned by herſelf, ſhe is ſtiled no 


otherwiſe, but Janeta de Dunbar Domina Frendraught, avia 
dicti Jacobi Crichton. The Charter is in the Regiſters of the 
Great Seal, Book 13. Carta 71. and is of the Date 22d Novem- 


ber 1493. 


Earl: 
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| Earl of ORKNEY.. 


MALISE Earl of Strathern, though be might marry *, "Ih 
Co-heir of the Eatl of Orkney, that could not convey the Dignit 

to him, without an Inveſtiture; and there is not the leaſt Vet 
tige in any Record, that he was ever Earl of Orkney, or that 
his Daughters had any Dignity in Right of Blood; and Tor- 
Phœus ſays expreſly, That Sir Henry Sinclair was created Earl of 
Orkney, by the King of Norway, in 1 379. From an Inſtance 
of a foreign Creation, no Conſequence can be draw. 1 in the N 
ſent Competition. 10 


Earl of K 


HUGH Earl of Roſs, who! was ſlain at \*d Battle of Ha: 
donhill, left behind him two Sons, William Earl of Roſs, . ood 
Hugh Roſs of Rariches, Anceſtor to Roſs of Balnagown. i il- 
liam Earl of Roſs having no Iſſue-Male, only two Daughters, 
his Brother Hugh Ro/s was looked upon to be his Heir. AG 
cordingly, in Rymer's Federa, we find, amongſt the Hoſtages 
ſent to England, in the 1351, there is Hugo Ros Frater 
& heres comitis de Roſs. This Earl was prevailed on to 
alter the Inveſtitures of his Eſtate, from Heirs-Male, and | 
ſettle it on his Heirs of Line, Accordingly, he reſigns 
his Eſtate, the Earldom of Roſs, totum comitatum de Roſs, 
& Sendai de Sky, in the Hands of King David II. 
in pleno parliamento tento apud Perth, tertio die menfis Octo- 
bris 1370, in præſentia Roberti ſengſcalli Scotiæ, comitis de 
Strathern, Willielmi comitis de Douglas, Georgii comitis Mar- 
chiæ, Johannis Seneſcalli comitis de Carrick, &c. tenend, 
& habend. eidem comiti dictum comitatum, & heredibus maſ- 
culis de corpore ſuo procreandis; quibus deficientibus, Wal- 
tero de Leſly militi, & Euphemiæ ſponſe. ſue, the Earl's 
eldeſt Daughter in Liferent, & heredibus de ipſa Euphemia 
1 legitime 
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legitime procreatis ſeu procreandis; ita, viz. quod fi hares 


maſculus de ipſa Euphemia non exierit, & plures de ſe habu- 
erit filias, ſenior ſemper filia, tam ipſus Euphemiæ, quam ſuo- 
rum heredum de ſe exeuntium, babeat -totum jus 1 integrum 


dictum comitatum, fine diviſſone aliquali, &e. This Voucher, 


which is produced by the Defender, in the Inſtructions of 
his Oondeſcendence, is à full Anſwer to the Inſtance it+ 
ſelf. But further, it is obſervable, That though Sir Valter 
Lefly, and his Lady, the Earl of Roſs's eldeſt Daughter, had 
full Poſſeffion of the Eſtate of the Earldom, he was never 
comes de Roſs, but dominus de Roſs, and ſhe domina, Sir 
Walter the Huſband, having never been inveſted in the 
Honour, which utterly deſtroys the Notion of the Curia- 
litas. She calls herſelf no otherwiſe in her Widowity, 
than Euphemia domina de Roſs, when ſhe reſigns the Tha- 
neage of Dingwall, the Barony of Kinedward, and other 
Parts of the Earldom of Roß, in Favours of Alexander Earl 
of Buchan, her ſecond Huſband, and to the Heirs to be 
procreated betwixt them ; which failing, to her Heirs. The 
Charters on her Reſignation, are in the Rolls, the one dat- 
ed the 22d, and the other the 24th Fuly 1384, upon that 
he has been cinfus gladio comitatus, and de novo inveſted in 
the Honour of Earl of Roſs. For in anno 1389, he is ſti 
ed in publick Deeds, comes de Buchan & Roſs, and after 
that, ſhe as the Wife of an Earl, calls herſelf coma de 
Roſs, after his Death, but never before, which makes it 
plain that an Heir-Female, though by ſpecial Proviſion, 
might enjoy the Eftate of an ancient Earldom, yet they 
could not the Honour, jure ſanguinis, till the Huſband. 


was created and inveſted by Cincture and other Rites of 


Creation. Upon this Lady's Death, in 1394, Sir Alex- 


ander Lefly her Son comes to be Earl of Ros, ahd under 


that Deſignation, grants ſeveral Charters to the Family of 


Rothes, in 1398. He left a Daughter by his Wife, Eupham, 
Daughter of Robert Duke of Albany, who was. prevailed; 


Om 


( as } 

on to reſign the Earldom of Roſs, in favours of Jobn Earl 
of Buchan, who, upon that, was inveſted in the Dignity, 
and is deſigned Comes de Buchan & de Roſs, Donald, Lord 
of the Vlies, quarrelling this Reſignation, as elicite from her 

by undue means, in Prejudice of his Wife, who was Aunt 
to the young Lady, the Reſigner, and the Heir of Line of 
the Earl of Roß. In purſuance of his Right, he fought 
the Battle of Harelaw againſt the Government, anno 1411. 
but neither he, nor Alexander, his Son, are defigned in any 
Record or Charter, Earls of Roſs, for a long while after 
that; for it is plain, from ſeveral Charters, that John Earl of 
Buchan, the Duke of Albany's Son, enjoyed the Eſtate and 
Title of Earl of Roſs till his Death, that it came to the 
Crown, amo 1424. To vouch this, there is a Charter in the 
Records of the Great-Seal, Book 3. Carta 91. granted by 
King James I. wherein the King, as Comes Roſſiz, grants a_ 
Charter dile&o. & fidelt ſuo, Hugoni Fraſer de Lovat, of the 

Lands of Golford, &c. to be held of the King and his Succeſ-_ 
_ ſors, Commtibus de Roſs, penult Day of September, and the 25th 
Year of the King's Reign, Anno Dom. 1430 ; fo that Alexan- 
der Earl of Roſs, when he comes to be deſigned. Comes. Roſſiæ, 
it is plain to be a new Grant from the Crown, though we do 
Not alledge that he had not a Right to the Earldom, by Pro- 
viſion, in the Charter of King David Bruce, in the 1371, to 
 Hlliam Earl of Roſi, his Great-Grandfather, to whom he was 
Heir in Blood. | DE | 


Earl of STRA THER N. 


THE Fact is granted, that King Robert II. gave the 
Earldom of Strathern, comitatum de Strathern, cariſimo fi- 
lio ſuo Domino. David. ſeneſcallo militi, & haredibus ſuis, in 
omnibus, & per omnia; ſicut quondam Maliſius, Comes de Strath- 
ern, ipſum comitatum fuſte tenuit, ſeu poſſedit. Apud Meth- 
fen, decima: now die Occobris, anno regni. noftri. ſecundo, 
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1373. By the Sequel it will appear, that by beredibus _ 
was meant and underſtood Heir Male. We acknowledge, 
that after the Earl of Stratbern's Death, during the Re- 
gency of the Duke of Albany, in a Time of great Confu- 
fion, when a Writer of that Time ſays, There was no Law 
in Scotland, and Juſtice ſeemed to be baniſhed out of the King- 
dom; the Regent allowed his Niece, the Lady Eupham Stu- 
art, to enjoy the Earldom of Strathern after her Father's 
Death, to call herſelf Comitiſſa Palatina de Strathern, and the 


Gentleman, her Huſband, Sir Patrick Graham, to deſign 


himſelf Comes Palatinus de Strathern ; and the ſame Title 
the Lady uſed in her Widowity, after his Death. Their Son 
Maliſe Graham, was indulged the ſame Favour under the 
feeble Government of Duke Murdxch; for by the De- 
fignation of Maliſius Comes de Strathern, from the Federa, 
he is one of the Hoſtages ſent to England for the Ran- 
ſom of King James I. anno 1443. But that Monarch, 
who was a Prince of Reſolution and Courage, was no 
ſooner reſtored, than he endeavoured to retrieve the Rights 
of the Crown, and thereupon reſumed the Earldom of Stra- 
thern, as Part of the Royal Patrimony, ſince the Grant to 
his Uncle David Earl of Stratbern, & heredibus ſuis, was 
underſtood by the Lawyers of that Time to be Male-Heirs 
only; whereupon he gave a Grant of this Earldom for 
Life, cariſſimo patruo ſuo Waltero ſeneſcallo, Comiti Atholia, 
de toto & integro comitatu nitro de Strathern, pro toto tem- 
pore vite ſue, viceſimo ſecundo die menſis Julii, anno Regn. 
noſtri viceſimo ſecundo, 1427. We have here alſo the Au- 
thority of the learned Mr. Buchanan to ſupport this Point 
viz, That the Earldom of Stratbern was given by Kin, 
Robert II. to his Son and his Heirs-Male. The Words oli 
that great Author are, Interea Maliſius Gramus, a rege, dum 
in publicum patrimonium diligentius inguirit, eſt ſpoliatus, 
quod eum comperiſſet avo ejus materno ea lege datum, ut de- 
ſiciente flirpe maſcula, ad regem retdire, teodumgue Jer mai 
8 „ culinu- 
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culinum, ut interpretes juris nunc loquuntur. In anſwering. 
this Article, it is further obſervable, that when the King. 
ives the Earldom of Strathern to his Uncle the Earl of 
Athole, he calls it comitatum meum de Strathern, and not on. 
the Reſignation of Maliſe Graham ; which evidently ſhows it 

was then in the Crown, and at the King's free Diſpoſal ;. 
and he did not give Mr. Graham, the former Earl of Sera. 
thern, the Earldom of Mentejth, till ſeveral Years thereafter; 
and that Grant is expreſly limited to the Heirs-Male of his 
Body. The Charter is in the Hands of his Grace the Dake 
of Montroſe, dated the Et vof September 1428. It is true, 
That in the 1630, Wilkam, then Earl of Menreitb, Lord 
Preſident of the Council, and in a high Degree of Favour 
with King Charles I. was ſerved neareſt Heir of Blood and 
Line, to Eupham, called Counteſs of Stratbern, and to Da- 
vid Earl of Strathern her Father, as no doubt he was; but. 
that could never give him a. Right to his. Dignity, which. 
extinguiſhed with himſelf, in Failure of Iſſue-Male. And. 
for the Letters Patent, in the 1631, ratifying the Service, 
and the Title of Earl of Strathern, to the Earl of Menteith, 
it was all by ſpecial Favour, ſince it is evident he had no 
Title in Right of Blood, to the Peerage of David. Earl of. 
Strathern ; and in the 1633. the Earl of Menteith's Service 
was quarrelled and reduced, at. the King's Inſtance, for 
Reaſons of State, and upon an Error in. Fact, That Da- 
vid Earl of Strathern died without Children; for he real-- 
ly and truly had a Daughter, to whom the. Earl of Men- 
teith was Heir of Line. The | Reaſon why. this Reduction 
was - purſued with ſo much Earneſtneſs, was occaſioned by 
a Miſtake in all our Hiſtorians, concerning King Robert II's. 
Marriage and Children, as if David Earl of Stratbern had 
been the eldeſt lawful Son of that Prince, which is now 
ſufficiently exploded from the many Charters  extant,, teſti-: 
fying the contrary,. both. in the public Records, and in, 
private Hands. The Earl of Cromarty, a great and learned 
| Ae, 
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Antiquary, firſt ſet the Matter of the Legitimacy of King 
Nobert III. in a true Light, which at once defeat the Preten- 
ſions of David Earl of Strathern, to be the King's eldeſt lawful 
Son, in a Treatiſe publiſhed by his Lordſhip, 1713. entitled, 
A Vindication of the Legitimacy of King Robert Ill. from the 
Imputation of Baſtardy. 


Earl of SUTHERLAND. 


ELIZABETH SUTHERLAND, Siſter to John 
Earl of Sutherland, is ſerved Heir to her Brother, who died 
without Iſſue in 1512. but ſhe is not deſigned, comitiſſa de 
Sutherland. The Lady did indeed marry Adam Gordon, Son to 
George Earl of Huntly: But he does not, upon his Marriage, 
. aſſume the Title of comes de Sutherland; for there is a long 
while interveening betwixt his Marriage, and his being called Earl 
of Sutherland; ſo that it is plain that this noble Perſon has been, 
as was uſual in many other Cates, inveſted in the Honour of 
Earl of Sutherland, by King James V. per cinfturam gladii comi- 
tatus, before the 1527. that he is deſigned comes de Sutherland, 
in a Charter under the Great Seal of the Earldom ; and the 
Curialitas that is there reſerved to him, is not in reference to 
the Dignity which was in himſelf by a new Inveſtiture ; but 
to the Eſtate of the Earldom, of which the Counteſs his 
Lady was full Fiar herſelf. The Charter is dated the 1ſt 
Day of December 1527. in the Regiſters of the Great 
Seal, Book 24. Carta 32. The Inſtance of the Earl of Su- 
tberlaud affords an expreſs and ſolemn Deciſion of the Court 
of Seſſion, in Favours of the Lord Lovat the Purſuer; for 


in that Caſe, it was the principal Point inſiſted on for the 


Earl of Sutherland, that the Earldom of Sutherland had 
| deſcended to the ſaid Elizabeth, with the Dignity, as Heir 
of Line to her Predeceſſors: In Oppoſition to which it was 
determined by the Lords, in their Deciſions, in 1706. * 


ca. 


tbe je Deſ ent of the Dignity by Propinquity of” Blud, Jrom William 
Earl of Sutherland, who married King David's Siſter, to Earl 
John, who ſucceeded in the 1512. was ſufficiently inſtructed; but 
that the Dignity was not convey d with the Eftate to his Sifter Eli- 

ſabeth. Upon the Whole tis plain and evident, that though 
Elizabeth Sutherland, by her Service, as Heir to her Brother 
Earl John, did carry the Eſtate of the Earldom to her; yet the 
Right to the Title or Dignity did not accompany it; but that 


Adam Gordon, the Huſband of the Lady, had a new Creation to 
be Earl * Sutherland himſelf- 


SEE — ne in CEC RCTS 


December 23, 1729. 


The INSTANCES produced by Simon Lord 
 Lovar, for proving the Cuſtom of Succeſſion in 
the Title of Lord Baron in ScoTLAanD, as they 
are admitted by Mr. MackENZ IE, or proved by 


undiſ ſputed Vouchers. 
. 


Lord of the ISL R$: 


HE Lord of the 72 was created a Lord of Parliament, 


without mention of Heirs, on the 2oth of Juhy 1476 ; 


and, about the ſame time, gets a Charter of his Eſtate to him, | 


and the Heirs-male of his Body ; which failzicing, to his two 
natural Sons, nominatim, and the Heirs-male of their Body; 
which failzieing, legitimis & propinquioribus beredibus quibuſ- 
cunque. 

The Uſe made. of this Inſtance for the Purſuer, is, that if 


the ſimple Grant of a Dignity, without a Limitation of the De- 
K 2 3» ſcent, 


bs. 


Ht: T8 3 | 
ſcent, had carried it to his Heirs, whatſomever, he would not 


have taken the Right of his Eſtate to his Heir- male; which fail- 
zieing, to his Baſtards. | 


Lord L O R N. 


It appears that Robert Stuart was a Lord of Parliament, by 
the Deſignation of Lorn, in the 1439. Jobn, his Succeſſor, 
died about the 1465, without Iſſue-male; and though he left 
three Daughters, the eldeſt of which was married to the Earl 
of Argyle, his Brother Walter ſucceded to the Dignity. 

The only Objection to this Inſtance is, That a Writ relating 
to the exchanging of the Title of Lorn for that of Innermeath, 
ſaid, by the Purſuer, to be in the Hands of the Duke of Argyle, 
is not produced, which might clear this Inſtance ; but as the 
Facts are proven otherwiſe, and owned by the Defender, it is not 
neceſſary. j . | | 


Lord HUM E. 


Sir Alexander Hume was created Lord Hume by King 
James III. 2d Auguſt 1473 ; his Grandſon, Alexander, was 
executed for Treaſon in the 1516; and leaving only one 

Daughter, who was married to a natural Son of the Earl 
of Arran, his, Brother George ſucceeded to the Dignity and 
Pate apo 0 fg we ang 1:08 Fig» 
The Objection to this Inſtance is, That Alexander being 

_ © forfeited for High Treaſon, his Brother George could not _ 
take the Dignity as Heir to him but by a new Grant from : 

the Crown. The Fact is, That Alexander was forfeited ; but 
his Brother George was teſtored, and Alexander's Forfaulture 
reſcinded, fer modum juſtitie, by ſeveral Acts of Parlia- 
ment, caſſing the Forfaulture of Alexander, and reintegra- 

tins George then Lord Hume; and the Charter from the 

| | : 88 | Crown, 


8 


e 


630 | 

. | | | 
Crown, of the Eſtate to George, recites, that Alexander's 
Forfaulture was pro parvis et exiguis criminibus. This is a 
plain Deciſion of og and Parliament in favour of an Heir- 


male. 


_— Lord KEITH. 


The Purſuer admits, that this Inſtance is not ſufficiently 

vouched, there being no other Inſtruction of it ſave the Ma- 
nuſcript Hiſtory of the Family of Mar:ſchall, now printed in the 
Appendix of Miſbets Heraldry. 


Lord CRICHTON. A" 


Robert Crichton of Sanqubar ' was made a Lord of Parliament 
by King James III. the 11th of January 1487. In the 1612, 
Robert then Lord Crichton of Sanquhar died without Iſſue, 
and William Crichton of Ryebill, his Couſin-german, ſucceed- 
ed him, though he had a Siſter married to Grierſon of Bar- 
rann | 

The Purſuer does aku that, by a Decreet-: arbitra] pro- 
nounced by King James VI. the 2d May 1613, it appears, that 
| Crichton of Ryebill was both Heir-male and of Line to William 
Lord r But that does not prove that he was Heir of 
Line to Robert, who died without Iſſue, but only Heir of Line 
to another Lord of that Family, called William. The King 
indeed, by that Decreet, gives a very extraordinary Determi- 
nation, in decreeing the Honours to belong to Alexander Seton 
of Gargunnoct, as Aſſignee from Carco. But as that does not 
touch the natural Succeſſion, it makes for neither Side. How- 
ever, this Submiſſion did not take Effect; for the Honours: {till 
continued in Ryeh1il/s Family, now Earls of Dumfrics. On 
the other hand, it is not proved- by the Purſuer, that the Hay | 
| a was alive when 9 ſucceeded, | | 


9 


(24) } 


Lord LIVINGSTON, 
Purſuer alledged, That James Lord Livingſton dying: with- 
out Iflue, was not ſucceeded by his Siſter, Eliſabeth Counteſs 
of Roſs, who ſurviyed him, but by Sir James Livingſton, an 
Heir · male. ES 5 BY 
Defender anſwers, That, James the Brother of ELſabeth was 
ſucceeded by another James his, Nephew, the Son of Alexan- 
lar, a younger Brother; and that this Lord James, the Ne- 
phew, married for his ſecond Wife Agnes the Daughter of Sir 
Jobn Houſton of that Ilk; as by Charter of the Lands of So- 
munan to James Lord Livingſton and Agnes Houſlon, dated Ja- 
nuary 1499. | „„ ; 5 13 
Reply, The former Part of the Anſwer may be true; but 
then it was the Nephew, and not the Brother of Eliſabeth 
Counteſs of Roſs, who was ſucceeded, not by her, but by Sir 
James Living/ion, a remoter Heir-male: For it could not be 
James the Nephew, who was the Huſband of Agnes Houſton, 
who got the Charter 1499, but Sir James Living fon, who 
had then ſucceeded to that ſecond James, his Pupil. This ap- 
pears from a Charter of Appriſing of the Lands of Houſton, an- 
u 1491, to Sir James Livingſton, and Agnes Hoſton his 
Spouſe, Daughter to Sir John Houſton of that Ilk; and from a 
Writing in the 1498, where Sir James Living ſton is deſigned 
Jutori & beredi apparenti Jacobi Domini de Living ſion. It is 
Impoſſible that James, the Son of Alexander, could be Tutor 
to his Father's eldeſt Brother, joined with that Charter to Sir 
James himſelf, under the Title of Lord Living ſton, in Fanuary 
1499. And that the Counteſs of Roſs was then living, ap- 
pears from a Charter 1503. | | 


Lod LINDSAY. 
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08 admitted, that, in the 1456, the Family of Lag: 


1 
ſay were Lords of Parliament; and that in the 1608, Jobn 
Lord Lindſay dying without Iſſue-male, tho he had a Daugh- 
ter, who was married to Alexander Falconer, Son to Falconer of 
Halkerton, yet his Brother Robert ſucceeded in the Honours. 

In the 1524. the Eſtate was ſettled upon Heirs-male ; and 
the Defender affirms, That before that Time the Inveſtitures of 
the Eſtate were to Heirs whatſoever ; and that therefore it is 
probable, that when the Deſtination of the Eſtate was altered, 
the Method of Succeſſion to the Honours was alſo altered by 
the King's Conſent. But, 1920, It is not vouched, that before 
the 1524, the Inveſtitures were to Heirs whatſomever. 240, The 
| leaſt Appearance of any Reſignation of the Honours is not pre- 
tended. And, 370, There were no Reſignations in Scotland till 


the Reign of James VI. 
Lon FL EE MIN G. 


It is admitted, That the Family of Fleeming were Lords in 
the Reign of James II. and that James Lord Fleeming dying 
without Iſſue- male, on the 15th of December 1558, though he 
left one Daughter Jean, married to Sir John Maitland of Tbirle- 
22 yet his Brother Jen ſucceeded to the Dignity and 
Eſtate. . e Dt 
The Defender aſſerts, that before the 15 57, the Inveſtitures 
of the Eſtate were to Heirs whatſomever; and that there being 
an Entail of the Eſtate, in the 15 58, to Heirs-male, it is pro- 
bable the Succeſſion to the Honors was, at that Time, altered 
by Queen Mary. This requires no Anſwer ; only it may be 
obſerved, That the Lady Tirlæſtcun, who was excluded; was 
eee, to the Duke of Chatrault, and Queen Mary's near 

ation. for e „ et; mM 8 . 


Lord 


BY 
Lond HAY of rafter. 


101 ie ey ar Je, Hay of 92 was created a 1980 of 
Pirtarment the 11th of January 1487, and that William Lord 
Hay of Yefter, who died without Iſſue-male in the 1591, left 
behind him ſeveral Daughters, particularly one married to Alex- 
ander Horſoburgb of that Ilk ; yet was Me op in Dignity and 
Eſtate by James Hay his Brother. E7 

Mr. Mackenzie's Objection to this lune) is, That i in the 
1590, Lord Milliam reſigned his whole Eſtate in favour of 


himſelf, and his Heirs- male; that this William died the 16th of | 


March 1591, without being infeft on this Charter of Reſigna- - 
tion; and that by a new Charter, the 29th of May thereafter, 
the King not only gives James the Eſtate, but likewiſe the Ho- 
nours; that therefore he enjoyed theſe Honours in virtue of 
this Grant from the Crown, and not as Heir to his Brother. 
But, 1470, There is no Reſignation of the Honours in the Char- 
ter 1590; and therefore the King could not give them of new, 
ſince, according to Mr. Mackenzie's Argument, they muſt have 
been in the Right of Lady Hor ſeburgh. a2db, They are not of 
new granted, but confirmed. And as to James's not taking the 
Title until the Charter 1591, that does not appear; nor can it 
be of any Conſequence, fince it is but two Months after the 
Death of his Brother William. 


Lord ROSS. 


That the Family of Roſe were Lords of Parliament in the 
I 502, is agreed on by both Sides; and it 1s admitted, that Ni- 
man Lord Roſs had two Sons, Robert, who left only one 
Daughter, Jean, afterwards Lady Fleming, and James, who 
facoreded his Brother, in excluſion of the ſaid Fear. 


The 


1 


The Defender ſays, That ſince Ninian Lord Nuß, in hs I 540. 
altered the Deſtination of his Eſtate to Heirs-male, which it is 
pretended was, before that Time, to Heirs whatſomever, that it 


is probable he got his Honours at that Time ſett ed to the ſame BE: 


Line of Heirs. This deſerves no Anſwer; only it is not vouched, 
*that the Inveſtitures of the Eſtate before the 1548 were to Heirs 
whatlomever, 5 


Lord ROSS. 


James Lord. Roſs died in the 1630; and left behind bim 3 
Sons, who were all ſucceſiv? Lords Roſs; and two Daughters, 
Jean, married to Hepburn of Wauchten, and Mary to Sir Henry 
Lanes : yet, after the Death of the three Sons, Sir William Roſs 
of Muriſtoun, their Grand- uncle, ſucceeded to the Dignity, in 
excluſion of the two Daughters. 

Mr. Mackenzie obtrudes to this the Settlement of the Eftate 
above mentioned * * Ninian. 


Lied, 20 EM 


It is admitted, that, 3 in the 1548, Robert ! Boyd was 2 Lord of 
Parliament ; and that in the 1641, another Robert, then Lord 
Boyd, dying without Iſſue, he he left five Siſters, one 
married to Arniſton, another to Preſtongrange, &c.; yet, in ex- 
cluſion of them, was ſucceeded by James Lord Boyd, his Uncle. 
The Anſwer made to this is, That it ſeems the "eldeſt Siſter | 
had not a mind to take the Title: Which deſerves no Notice. 


Lord ELPHINGSTON. 


The Family of Elpbing on came to be Lord Barons in the 
1511. In the 1649, Alexander Lord Elphing ſton died, leaving 
only one Daughter Lilias, and was ſucceeded in his Honours by 
James Elpbing fron his s Nephew, who married Lilias. Upon hi by 
Deat 


(8) 


Death, firſt his eldeſt Son Alexander, and thereafter his ſecond _ 
Son John, ſucceeded in the Honours, and took the Title of 
Lords E/phing ſton upon them, n the Life of their Mother 
Lilias. 

To anſwer this, Mr. Macgenzie ſays, He ſoppoſes there hang 
been a Reſignation. Such Anſwers are ridiculous. 


Lord G R A4. 


The Family of Gray were nobilitate in the 14 52. In the- 
1541, Patrick Lord Gray dying without Ifſue-male, though he 
left ſeveral Daughters, particularly one married to Patrick Ogilvie 
of Inchmartin ; yet his Nephew, by his Brother Patrick Gray of. 
Butter gast, ſucceeded to his Honours and Eſtate, in excluſion of 

the 18 Inchmartin. 


From the che State, it is FI even by the Admiſſions of 
the Defender, that the Inſtances of Lorne, Hume, Lindſay, 
Fleming, Teſter, the two taken from the Family of R/, Boyd, 
Elpbing ſton, and Gray, are preciſely in Point; and, from the 
Vouchers mentioned concerning the Family of Living fron, the 
moſt the Defender can plead is, that it is doubtful. 
2s to the Lord of the Jes, Keitb, and Crichton, it muſt be 

owned, no concluſive Argument can be drawn for either Side; 
but unqueſtionably they tend very much to A the Lord 
Lovat's Allegations. 


(9) 


The Purſue ſtall next / fairh fate the Inflances produced by Mr. 


Mackenzie, in the Dignity of Lord Baron, as they are pre- 
tended to be proved 25 JV ouchers, or admitted by my Lord, 


| Lovat. 
Lord BOTHWELL, 


It is admitted, That Themas de Moravia, called Dominus de 
Bothwell, left only one Daughter, Jean, married to Sir Archi- 
bald Douglas of Galloway, afterwards Earl of Douglas; and that 
the Earls of Douglas took the Title of Bothwell, as a ſabaltern 


Title, or as Proprietors of that Barony, as they likewiſe took 


Drumſbargart and Aberdour. | 

The Objection made by the Purſuer to this i is, That Sir 
Thomas Murray died in the Year 1366, long before the Title 
of Lord Baron was known in Scotland; and that neither his 
Daughter, nor Archibald Douglas of Galloway her Huſband, 
ever took the Title of Bothwell, till after he was Earl of Dou- 


glas. 
Lord BRIC HE N. 


It is admitted, that Ae the Siſter of David 4 Brichen, 
was married to David de Barclay ; but it is denied, that he, in 


right thereof, was a Lord. It is alſo admitted, that Margaret, 


the Daughter of Sir David Barclay, and his Heir, was married 


to the Earl of Athole, and that the Eſtate came thereby to the 


Earl, and was forfaulted. It is admitted, that Thomas Maule 
of Panmure laid Claim to the Eſtate; but it is denied he ever 
claimed the Honours, or that there ever were any in that Fa- 
mily. 
There is no Voucher produced by Mr. Mackenzie," to make 


it. 9 that ever this Family were in the Rank of Lord Barons, 
„ ſave 


* 


{ xo ) = 

ſave a Reference to the Peerage of Scotland. All that the Author 
intended, by placing ſome of the great Families there, was to 
ſhow the Luſtre ſuch Families made, even before we had Lords 
of Parliament, as a diſtinct Order of Nobility from .other Ba- 
rons. | . . 


* 


It is admitted, that Sir John Carlyle was made a Lord of 
Parliament by King James III. in the 1473: That Michael Lord 
Carlyle had two Sons; William, who died without Iſſue-male, 


he 7 


leaving one Daughter, Eliſabeth, and Michael, to whom he dif» 
poned his Eſtate after the Death of William: That Eliſabeth 


was married to James Douglas, Nephew to the Earl of Morton,. 
in 1575, the Year Lord Michael died; and that the, in ſome 
private Charters granted by herſelf, takes the Title of Lady. 
Carlyle. On the other Hand, through the Courſe of the Dis- 
pute betwixt Eliſabeth and her Couſin-german, the Heir- male, 


concerning the Succeſſion in the Eſtate to Lord Micbael, ſhe is 


only called Eli ſabeth Carlyle. 2do, Though in private Charters 
ſhe calls herſelf Lady Carlyle; yet the King, in his Charters to 
her, deſigns her only Eliſabetbæ Carlyle Daminæ de eadem, nepti 
& heredi quondam Michaelis Domini Carlyle. So that her calling 
herſelf Lady Carlyle, is only as Proprietar of the Eſtate. tio, 
That, after her Huſband's Creation to be Lord Torthorold, 
even during her ſecond Marriage, ſhe always calls herſelf Lady 
Torthorold ; which ſhe would not have done, if ſhe had a Right 
to the Peerage of Carlyle, ſeeing it was an older Dignity. And 
it is very odd to think, that if James Douglas or his Family had 
had a Right to the Peerage of Carlyle, he would have ever 
deſired to be created Lord Torthorold. It is to be obſerved, 
that the Succeſſors of the Lady never uſed the Title of Carlyle, 
but of Torthorold. As to the Decreet of Ranking mentioned 
by the Defender, as ſettling the Precedency of the Peerages . 
Scotland, 


„ 
Scotland, where it is pretended, James Douglas was called as 
Lord Carlyle, in the Right of his Wife; it is p'ain, that the 
Lord Carlyle there called, could not be Eliſabeth's tiuſband ; fince 
in a Charter the 6th of September 1606, fix Montis after the 
pretended Decreet, he figns ſimply, James Douglas. 245, Al- 
though Sir George Mackenzie mentions ſuch a Decreet i in his He- 
raldry, yet it is not to be found upon Record. 


DIN GWA LL. 


It is admitted, that the Duke of Ormond, in right of hs 
| Grandmother Lady Eliſabeth Preſton, was Lord Dengwal!; but 
the Patent to Sir Richard Preſton of Haltree, dated in June 
1609, gives the Title of Dingwa!l to him, his Heirs, or Af. 
can 1 therefore has nothing to do in this Cafe. 


b 4 L L 0 1. AL. + 
It is edinitied;: ah at Rolland. of Galley ned Eiben | 
Siſter to William 'Morvil Conſtable of Scotland; and that, af- 
ter the Extinction of the Family of Morvil, by the Death of 
the ſaid Milliam, in the 1196, the Office of Conttabulary was 
enjoyed by the Deſcendents of Rolland of Galloway; but not in 
an hereditary Way. And for their being Lords, it is abſolutely 
impoſſible; ſince the F amily was extinct. ſome Centuries before 
we had ſo much as the Name of a Parliament in Scotland. 


GORDON. 


1 is e on, hes Sir Adam Gordon's Davphter; Bli 55 
beth, was married, in the 1408, to Alexander Seton, who 
thereby came to have Right to the Eſtate. But it is denied by 
che men that the ee of An were Lords of Parli- 


Ment 


* | 


if * 9 


ment at that Time. Imo, Becauſe it is before the Return of | 
King James I. to Scotland, after which Time we begun firſt to 
have Lord Barons. And, 240, By a Charter, the 2oth of 
Fuly 1408, to Alexander Seton, Eliſabeth is deſigned in this 


Manner, El ſabethæ ſponſe Alexandri, fliæ & beredi quondam 


Adami Gordon militis : And all the Proof the Defender has is, 


that ores | is called Domina de eodem, or Lady of that It. 
HALLIBURT 0 N. 
It is agreed, that Janet, eldeſt Daughter to Patrick Lord 


Halliburton, was married to William Maſter of.Ruthven, and that ; 


Patrick died without Iſſue- male: But it is denied that Lady 


ever was a Peereſs. On the contrary, during the Time her 


Huſband was Maſter of Ruthven, in the Charter 16th March 
1519, ſhe is deſigned ſenior filia, & una beredum quondam Pa- 
tricii Domini Halliburton. And. the Defender has produced no 


Voucher to ſhow, that that Lady, or any of her Deſcendents 


took the Title of Lord Dirleton, until the Erection of the 


Earldom of Gowry, in the Time of her Grandſon, as a ſub- 
altern Title. It is owned, that in the Narrative of the Char- 
ter, they are called Lord Ruthven and Dirleten, as Proprietar _. 


of the Land. But the Title of Halliburton, and not Dirleton, is 
the Title of this. Dignity. 


HARRIS. 


It is admitted by both Sides, that the Family of Harris were 
Lords of Parliament in the 1591; and the Defender affirms, 
even in the 1478 : But this is queſtioned by the -Purſuer ; 'be- 
cauſe, until the 1491, they go only under the Deſignation of 
Taregles. It is admitted, that liam Lord Harris died with- 
out Iſſue-male in the 1542, and that bis .eldeft Daughter was 
married to Sir Jobn Maxwell, ſecond Son to the Lord Maxwell : 


28 
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as alſo, that the ſaid Sir John was Lord Harris in the | 567. 
But on the other hand, from the 1543, to the 1567, it is clearly 
vouched and admitted by the Defender, that neither he or his 
Lady took the Title of Harris: For by authentic Writs in the 
15 53 1556, 1559, and 1566; all produced, he goes under the 
Deſignation of John Maxwell and Sir Jobn Maxwell; and his 
Lady only called his Wife : But, in. the 1566, by a Charter 
under the Great Seal, his Lands is erected to a Dominium, and 
ſoon thereafter he is deſigned by the Title of Lord Harris; which 
muſt have been by a Creation of off be bimſelf. It may be 
true, that Archibald 'Harris of Maidenpaap was Heir-male to 
Lord William; but it is not proven, that he was deſcended of 
Herbert the firſt Lord; and this Dignity- ſubſifted but 52 Years 
1 the Lord Lovat's Accounts, .and only. 6 5 by Mr. Mackenzie s. 


OLIPHANT.. 


As to the Deciſion of Oliphant, marked by Durie, wherein 

the Lords give their Opinion in favour of the Heir of Line, 
Ino, That Proceſs is not to be found on Record; and if the 
Grounds whereon it proceeded were ſeen, they might give the 


Reaſon of the Deciſion. 24, The Point diſputed, as appears by 


the Deciſion, as it is marked, was the Effect of a Reſignation, 
whereon nothing bad followed. 37:0, The Heir-male enjoys the 
Dignity. until this Day, without any de novo damus, or Nerd 'of 

the King. 5 


\ 


SALTON. 


Tt is admitted! that upon the Death of Alete Lord 
Abernet hy of Salton; without Iſſue, Alexander Fraſer of Phillorth, © 
his Coufin-german by his Aunt, ſerved himſelf Heir of Line 
to George Lord Salton his Grandfather ; ; and that after King 
Charles II. 's approving his taking and uſing the Title of Salton, 


Ml did uſe it: But it is to be obſer ved, rhat bei is only deſigned 


Alexander 


7 204 7} 
Alexander Frazer of Phillorth in the Service; and therefore only, 
in conſequence of the King's Letters patents, took that Dignity, 
otherwiſe ſuch Letters patents were not neceſſary; yea, he thought 
proper to procure an Act of Parliament confirming his Title. It 
is not vouched that Abernetby of Mayen is Heir-male of the Fa- 
mily. | | | „ 85 


Lord NTT HS DAL E. 


As for this Inſtance, there is no Voucher of it, ſave Mr. Hays 
Depoſition; and it is Fact, that they never were Lords of Par- 
liament, as appears both from their Deſignations, and that they 
were before Lords of Parliament, being exlinct in the 1391. 
Lord S EM P. L E. 
As to this Inſtance, it is but of Yeſterday, ſtill controverted by 
the Heir- male, who likewiſe takes the Title. 246, The Purſuer 
is informed there was a Reſignation; but of this there is no 
Lord B URL EIG H. 
It is admitted, that in the 1612, Sir Michael Balfour was a 
Lord of Parliament, and that Robert Arnot, who was married to 
his only Daughter Margaret, ſucceeded him; but that behoved 
to be by the Deſcent's being fixed by Patent, ſince Robert Arnot, 
the Lady's Huſband, took it on his Father in Law's Death, and 
his Son John ſucceeded only to the Titles, after the Deceaſe of his 
Father, about the 1650, though his Mother, the Lord Burleigb's 
Daughter, died in the 1638, at which Time John would have 
taken up the Title, if the Dignity had flown from his Mother. 


| 


STN. 
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As for this Inſtance, which was: in dhe Defender 8 Veidtten 
Condeſcendence, but left out in the printed one, it is enough 
to notice, that, upon the Failure of Heirs-male in that Family, 
by the Death of John Lord Sinclair, in the 1676, the King 
gives a new Patent to his Grandſon by the Daughter, on the 
Suppoſition, that the Dignity was $ extinet, on the Failure of 


Heim mme 


| + From is Ae State of hes laftinets of Li Barons of 
Scotland, produced by the Defender, it is plain, that the Fami- 
lies, Bothwell, Brechin, Galloway, Gordon, and Nithſdale, were 
not then Lords, but only Lairds, and an hundred ſuch In- 
ſtances as theſe might be produced by the Purſuer; that the 
Title of Carlyle was never uſed fincr the Death of Lord Michael; 
nor Hahburton, ſince the Death of Lofd Patric; that Dingwall, 
Harris, Sinclair, Salton, and Burhkigh, are by yu Patent; 
rered. out of the preſent "I and ae contro- 
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„ Short 


Short State of the Argument, from the Inveſtitures 
of the Lordſhip or Eſtate of the Family of LovAr. 


TT is EIN for 3 Lord TLouat, that the. Nature and 
Deſcent of his Title, ſuch as it was intended by the Crown, 
in the original Grant, and taken and underſtood to be given 
or provided by all his Anceſtors, who have been Lords. Lo- 
dat, appears from the Settlements and Inveſtitures of the Lord- 
ſhip and Eſtate of Lovat, from the moſt ancient Charter there- 
of, now extant, which was in the Year 1539, and contains 
the Union of ſeveral other Lands with the Lordſhip and Barony 
of Lovat, and provides the whole to deſcend to. Heirs-mals 
whatſoever, bearing the Arms and. Sirname of Fraſar; and 
frtom all the ſucceeding Inveſtitures, which are in the ſame Man- 
ner taken to Heirs-male, ſome of them expreſſing the Cauſe, 
dg. That the Heirs - male were to be Lords of the Leuat; and 
thus it continued without any Interruption, till the Deeds of 
the two late Lords Lovat, the Father and Grandfather, of the 
Defender's Mother, which yet by each of themſelves werg ſoon 
altered, and the Eſtate * back to the ancient Male De- 
ſtination. : 


O5. I. The Defender anſwers, firſt, That by a a numerous Lift 
of” 3 older than the 15 39, it appears, that ſeveral Lands or 
Eftates belonging to, or acquired by the Lords Lovat, were taken 
either in general to Heirs, or to Heirs whatſoever ; ; and that, even 
after the 1539, ſeveral valuable Parcels of the Eftate bad at 4%. 
ferent Times been taken to Heirs whatſoever. 

Reply. The Purſuer replies, That the latter Part of the 
Objection deſtroys the whole: For it is well to be obſerved, 
that of all Poſe Charters produced for the Defender, pre- 

ceeding 
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coeding the 1539, there is not à ſingle one of the 'Lotdſhij 
and Barony of Lovat itſelf. And though other alles Pana 


of Land were then ſometimes taken to Heirs whatfoever, in 


order to ſerve the Uſes of the Family in the Settlement of 
younger Sons, or of ſecond Marriages, or the like, that is no 
more inconſiſtent with the Settlement of the Lordſhip of Lovat 
to Heirs-male befor the 1539, than the like Proviſions of 
ſome leſſer Eſtates to Heirs whatſoever,” which the Defender, 
in his Anſwer, ſays, are often found ſince the 1539; when, at 
the ſame Time, he admits, that the Lordſhip and Eſtate of 
Lovat ſtood all the while invariably provided to Heirs- male. 
D ͤ ow. 1 
Object. II. That from the ſeveral perſpnal Deeds or  Contrat?s 
produced for the Defender, of a Date older” than the 1539, it ap- 
pears, that the Lords of Lovat, Makers of thoſe Contract, be- 
 lirved ar underftood they were to be' ſucceeded by Heirs' whatſoever. 
Theare 4th ef ary of; agftY oldan's,. 
Firſt, In the Year 1416, a Contract 'betwixt William of Fen- 
ton, Lord of that Ilk, and Hugh Fraſer Lord of the Lovat, 
who call themſelves two noble Lords and mighty, wherein it 
was agreed, that Lovat ſhould take to Wife Janet, the Siſter to 
the Lord of Fenton, who, in the Conſideration of the Marriage, 
makes over ſeveral Lands to Lovat and Janet in conjunct Fee, 
and to the Heirs of the Marriage; and Lovat on his Part be- 
comes obliged to give to the faid Janet, in Name of Dowry, 
L. 20 out of his Lands of Golsfoord. „. ot - It 
. Secondly, In the 1422, there appears a Contract betwixt Tbo- 
mas Dunbar, Earl of Moray, therein deſigned a noble Lord 
and a' mighty, and 4 noble Man, Hugh Fraſer Lord of the 
Lovat, wherein Lovat agrees, that his Son ſhall marry a Daugh- 
ter of the Earl; who, on the other Part, makes over to Lovat 
and his Heirs the Lands of Abertarf, and the Ward and Relief 
of William of Fenton, Lord of the Baiky, and of Alexander 
Chiſholm Lord of 'Kinreſſy ; - Lovat. becomes farther — 
| 2 | that 
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that failing his Son, but that he have a Daughter Heir, or 
Daughters Heirs, he ſhall give them in Marriage to the Earl's 8 
Son or Sons; and failing both the Sons or Daughters of the 
Lord of the Lovat, he obliges his r g they be, to 
hold and fulfil that Treaty. 

Thirdly, The third Contract is in the 1472 eder Hugh 
Lord Lovat and the Burgh of Nairn, wherein Lovat engages 
himſelf to be their Protector, and they become W to be 
faithful to him and his Heirs and Succeſſors. N 
; Reply. The Reply to the Objections from theſe Contracts 
will be obvious from the Recital of them; for the firſt, in the 
1416, provides only the Lands which came with the Lady. to 
the Heirs-general of the Marriage; and out of Lovat's proper 
Eſtate there is only provided a Dowry of Twenty Pound 
to her. In the ſecond, anno 1422, Lovat making a conſider- 
able Alliance for his Son, and getting the Lands of Abertarf, 
a valuable Eſtate, with the Earl Moray's Daughter, promiſes 

to give his Daughter's Heir or Heirs to the Earl's Son or Sons; 
but it no ways follows from thence, that theſe Daughters were 
to be the Heirs of his whole Eſtate; whoever ſhould be his 
Succeſſor in the Eſtate of Lovat, his Daughters, no doubt, might 
be his Heirs of Line, and take as ſuch, any of his Lands which 
then ſtood provided to Heirs whatſoever. * 

But farther, at this Time it does not appear that Lowe was 
truly a Lord of Parliament; for, in this very Contract, the Earl 
of Moray is deſigned a noble Lord and a migbiy; and the 
Lord of the Lovat, by way of Contradiſtinction, is called 
A noble Man; and in the ſame Contract, Wilkam of Fenton is 
called Lord of the Baiky, and Alexander Chiſholm, Lord of Kin- 
roy; yet it is not pretended that either of thoſe were ever 
Peers, though they are here deſigned Lords of their Eſtates, 
which, at that Time, was an Appellation common to all' the 
conſiderable. Barons, as by numberleſs Inſtances. might be 
. ſhown, But after this, in \ the 1431, it appears, that in a 
x: S 1 Charter 
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Charter from the Crown of the Lands of Kinnel, 1 is ts. 


ſigned ſimply Hugo Fraſer de Lovat; as alſo in a Confirmation 
granted the ſame Year, of the Contract above mentioned be- 
twixt him and Fenton, in the 1416. And as for the Burgh 


of Nairn engaging to be faithful to the Lord Lovat, and his 


Heirs and Succeſſors, in the 1472; when this is brought as an 

Argument for the Defender, that the Town of Nairn did not 
expreſs who were to be thoſe Sueceſſors, it does not deſerve a 
ſerious Reply. | 

Odi. III. That, by b ſpecial. N the one in the 1 cor, 


and the other, in the 1524, wherein Thomas and Hugh Lords 


Lovat appear to have been ſeverally ſerved and retoured as neareſt 
and lawful Heir to their reſpective F. e in the Cali and Lands 
of Lovat, with their Pertinents. 

Reply. A Service and Retour of a Son to his Father, in 
theſe general or indefinite Terms, is no way inconſiſtent, ei- 
ther with a preceding Settlement to Heirs-male, or with an 
after Succeſſion or Service of a collateral Heir- Male, who comes 


to be diſtinct from, the Heir of Line; as was ſolemnly deter- 
mined in a Caſe very parallel to the preſent, the 13th Novem- 


ber 1712, the Earl of Dalhouſie againſt the Lord and Lady 


Hawley Where, the Lords of Seffion found, That William Earl 


of Dalhoufie, Father to the Lady Hawley, the. Defender, be- 
ing eldeſt Son, and ſo both , Heir-male and of Line to Earl 
George his F ather, and ſerved legitimus & Ke nquior heres to 
him in Lands wherein Earl George was infeft, to himſelf and 
his Heirs-male, ought to be underſtood as ſerved 'in the Terms 
of Earl George's Infeftment ; and therefore repelled the Objec- 


tion made by the Lady Hawley againſt the Earl of Dalbouſie, the 


Purſuer, who was a collateral Heir- male. 
1 Obi. IV. That, in the Year. 1666, Hugh Lord: Lovat. ha- 
wing then no; 1ſue-male, ſettled, his  Eftate upon Anna bis 
Daughter, bt redeemable by himſelf, or the Her ers. male of his 
Bey 3, and that Hugh late Lord Lovat, in furſuance of 


hrs 
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his Marriage-articks with the Lady Emilia Murray, did 
in the Year 1694, take a Charter of the Eſtate, upon the Refiona- | 
tion of certain er. in Ti "aſe for him, 70 * elf if and bis Heir | 


whathoever. 
Reply. That no Setilement ſo late as the 1666 or 1664 can 


be of any Uſe in the preſent Queſtion ; becauſe then the Cu- 
ſtory had been long eſtabliſhed, of granting Dignities by ho- 
norary Patents from the Crown; and the Connection betwixt 
the Deſcent of the Eſtate erected into a Lordſhip, and the 
Peerage itſelf, was no longer known, as it had been formerly. 
Neither could any Deed of theſe late Lords alter the Succeſſion 
to the Honours, which before ſuch Deed of theirs, ſtood 
provided to Heirs-male, in virtue of the old Grants from the 
Crown. At the ſame time, it is obſervable, that as theſe two 
late Lords were the only Lords Lovat who ever made any Deed 
in favour of Heits whatſoever, as to the Lordſhip or Barony. of 
Lovat itſelf; fo they each of them defeated his own Act: For 
the proviſional Settlement made by the firſt upon his Daugh- 
ter, became ineffectual by the Exiſtence of a Son; and the 
other, by the laſt Lord Hugh, was by himſelf ſolemnly revoked 
and altered, in the Year 1696, by a Diſpoſition of his Eſtate in 
favour of his Heir-male, the Purſuer's Father, upon the Recital, 
That he had been impoſed upon when he was prevailed with to 
grant the former, in the 1694, to Heirs whatſoever, ſo contrary 
to the ancient Settlements of his F amily, . of which at that Time 
he had been ignorant. 
It appears therefore, that this Lordſhip of Lovat has, from 
the earlieſt Times, conftantly been underſtood and believed to 
have been granted to the Heirs-male of the firſt Lord: And from 
thence it cannot be doubted, that this Lordſhip was in reality 
ſo granted by the Crown; and conſequently, that the Pur- 
PAL the undoubted Heir-male, is the oy ren now intitled : 
to Fes WF n | 
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INFORMATION 


FOR: 


SIMON Lord FRASER of 
Lovar, 


AGAINST 


HUGH MACKENZIE, E 


Imon Lord Fraſer of Lovat, 'Grandebild of Hugh Lord 
8 Fraſer of Lovat,. is the undoubted Heir-male of that 
Family; and by a Charter in the Records, dated in the Year 
1588 it nels that. the Lordſhip or Barony of Lovat was 
limited to z which s to Fe: . 


Though 


4 


ray his Spouſe ; which failing, to. his Heirs and Aſſignees what- 


The ſaid Hugh Lord Lovat was. prevailed on to give Way 

to this Device in Law, when unacquainted with the Tenor 

of his former Inveſtitures: But, ſoon after, convinced of bis 

Error; and the Injury done to his own Family, he, in the 

Year 1696, executed a Deed, in favours of Thomas Fraſer 

of Beunfort, his Granduncle, Father to the ſaid Simon Lord 
| | - Frafer 
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Though tis probable there were on Record Charters of 
more ancient Date, by which the Succeſſion of that Noble 


Family was ſettled, long prior to that Period; yet none more 
early is now to be found; theſe Records having ſuffe: ed 
by the inteſtine Commotions and Confuſions of the King- 


dom, and from the Want of due Care of preſerving them en- 


tire. 


The Infeftments of the 5 Lordſhip and Eſtate of Lovat 
ſtood limited to the Heirs-male, from that Time downward, 


in all the Charters granted by the Crown, until Hugh the 


late Lord Frafer of Lovat, in his Contract of Marriage with 


the Lady Emilia Murray, Daughter to the late Marquis 


of Athole, put himſelf .under..an Obligation to provide the 
Eſtate, failing of Iſſue- male of the Marriage, to the Heirs what- 


loever. = - 3 


The ſaid Hugh Lord Fraſer of Lovat never made up any 


direct Title to the Eſtate, by Service, nor was he infeft in 


the Lands; but having acquired an Incumbrance by appri- 
| ſing for a ſmall Sum, a Reſignation was made, by certain 


Truſtees, who held it for. his Behoof, and a Charter was 


taken upon their Reſignation, in the Year 1694, in favours 


of the ſaid Hugh Lord. Fraſer of Lovat, and the Heirs-male 
of his Body, procreate. betwixt him and Lady Emilia Mur- 


ſoever. 50 
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Fraſer of Lovat, upon the Failzie of Iſſue- male of the Marriage, 
and reſtored the Succeſſion to the ancient Channel of the Heirs- 


male. 


Of the Marriage betwixt the ſaid Hugh Lord Lovat, and the 
ſaid Lady Emilia Murray, there was no male Iflue; the eldeſt 
Daughter intermarried with Mr. Mackenzie, Son to Mr. Ro- 
derick Mackenzie of Preſtonball, one of the Lords of Seſſion, 
who acquired Debts of the Family, adjudged the Lands, and 
procuring himſelf infeft, as abſolute Proprietor, made an En- 
tail of the Eſtate, in favours of the Iſſue of his Son by the 


Defender's Mother. 


In this Manner was the Heir-male entirely debarred from 
the Poſſeſſion of the Eſtate : Nor did this ſeem to be all that 
was intended ; for, to diveſt him likewiſe of the Honours of 
the Family, if poſſible, 'a Claim was ſet up by the Heir- 
female to them; and, in his Abſence, a Decreet was obtained 

before the Lords of Seſſion, without any Proof brought, 
finding and declaring, That the Honours of the Family of 

Lovat did belong to her, as the eldeſt Heir-female of 

the deceaſed Hugh Lord Lovat, who died without Iflue- 


The faid Simon Lord Fraſer of Lovat remained for many 
| Years abroad; and this Decreet ſtood unreduced ; but re- 
turning, and from the Bounty of his preſent moſt gracious 
Majeſty, (then Regent in' the Abſence of his late Majeſty) 
having, in the Year 1716, obtained a Gift of the Liferent- 
eſcheat of Mr. Mackenzie of Fraſerdale, the Huſband of the 
eldeſt Daughter of the ſaid deceaſed Hugh Lord Fraſer, and 
who had for Life the Rents and Profits of the Eſtate of Lovat, 
by his Father's Entail, his Lordſhip, to take away all. Pre- 
tence to the Honours in the ſaid Mr. Mackenzie, which could 
not poſſibly be carried off _ the Eftate by Incumbrances, 
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was adviſed to intent a Reduction of this Decreet in Ab- 
ſence ; in which he prevailed ; but was put to diſpute bis Right 
to the Title and Dignity of his Anceſtors with the ſaid Hugh 
Mackenzie, Eq; in right of his N who obtained the ſaid 
Decreet. | 


It is unneceſſary to trouble the Lords at preſent with: reſu- 
ming all the Steps of this Proceſs; it may ſuffice to obſcrve, 
that the contending Parties have at ſeveral Times, and at great 
Length, been heard, and Informations are now ordained to be 
given in. 


Before Rating the Queſtion, with the Arguments and An- 
fwers of either Side, the ſaid Simon Lord Lovat begs Leave 
to obſerve, that however the Procurators who appear for his 
contending Party, were pleaſed, in order to move Compaſſion, 
to touch upon the Misfortunes, and preſent narrow Circum- 
ſtances of their Client, as flowing from him; yet he appre- 
hende, that the Reflection meant, is without all Manner of 
Foundation. His Anceſtors Eſtate was carried off by Incum- 
brances ſought out, and acquired for that Purpoſe by Mr. Mac- 
kenzie of Preftonball, the Defender's Grandfather, a Purchaſe 
not very favourable in the Law of any Country; and there- 
. fore if his Lordſhip endeavoured to prevent the ſinking of his 
Family, it was a Duty incumbent upon him; and at the ſame 
timer he can appeal to Perſons of great Honour and. Integrity, 
and whoſe Teſtimony cannot be called in queſtion, that he 
was willing, nay even deſirous, to have made the Misfor- 
tune complained of eaſy for the Defender, and to have agreed 
-to Terms and Conditions, that by- the Defender's own Re- 
lations, of whoſe good Wil he could have no Doubt, were 
thought ann. and that ought to have been complied 
with. 


To put the IM | Queſtion concerning the — of 2 
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1 
a proper Light, it ſeems neceſſfary, in the firſt place, to ob- 
ſerve, That by no Writing, Grant, or Record, does it cer- 
tainly appear in what Vear the Dignity of Lord was confer- 
red upon the Family of Lovat. But this is plain, that the 
Lord of Lovat is marked in the Rolls of Parliament, as ha- 
ving a Seat there, in the Year 1540, and not more early; 
which is the Year immediately following that, wherein, by 
the firſt Charter on Record, the Eſtate ſtands limited to the 


Heirs- male. | 


The Caſe ſtanding thus, the Heir-general contends, that a 


Peerage, not by Patent, and which ſtands limited to no par- 


ticular Set of Heirs, is deſcendible to the Heirs-general. On 
the other hand, the Heir-male inſiſts, and he hopes with 
great Juſtice, that by the Law of Scotland, the Title of Lord 


Baron, by the ancient Method of Creation, and not by Pa- 


tent, devolves upon him, when it does not appear that, by 
the Will of the Sovereign, the Fountain of Honour, it 
was to deſcend in another Channel. And in order to the De- 


termination of this Queſtion, it ſeems proper, in the firſt 


place, to conſider the Nature and Creation of Lord Barons 
in Scotland, and the Alteration: that happened in the Reign 
of James I. by the Addition of that new Dignity of Lords 


of Parliament, or Banrents, to ſuch of the old Barons or 


Lairds, as the Sovereign was pleaſed to inveſt with that Ho- 
nour: And in the ſecond place, the Law, by which the De- 
ſcent of that parliamentary Dignity" was, and is to be determi- 
ned: And, in the third place, to run thorow the Inſtances that 
may be found in the Records, or in Hiſtory, that may give 


Light, or have Influence on the Judgment in this Caſe ; and, 


by the Way, to anſwer the Exceptions taken to the Rules, by 
which Simon Lord Fraſer of Lovat avers this Right of Inheri- 
tance is to be determined. 113 
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Upon the firſt Point, it is to be obſerved, that before the 

Reign of King Robert the Bruce, which began in the Tear 
1306, what the Conſtitution of Parliament was, cannot 

with ſo great Accuracy be proved: Nevertheleſs there are Re- 

. mains which afford ſome Light even in that Matter. The 
i Ceg Mal. Laws of King Malcolm II. „ who reigned in the Year 1004, 
Dominds Rex tell us, That he diſtributed all the Lands in Scotland to his 
Malcolumbus Vaſſals, retaining no Property to himſelf, beſides the regal 
en ect Dignity, and the Mute-hill of Scoon, where his Barons, for 
terram regni the Support of the King, conceſſerunt Wardam & Releviam cu- 
3338 juſcunque baronis defunfi ; though, from our Hiſtorians, it 
16 3. ejuſd. Would ſeem that a great Part of the Lands of Scotland had, 
before that Time, been given off by Kenneth II. And it is 

much more than probable, that before the Reign of King 
Malcolm, there were in Scotland both Earls and Barons, ai 

: tinguiſhed by the Juriſdition Earls and Barons had, and not 
by having a Seat in Parliament, which it is probable they had- 

in common with all the other 'Freeholders, before the Reign 

of King Robert the Bruce, as they certainly had after, till the 

Period, when the Conſtitution of Parliament ſuffered an Altera» - 

tion, afterwards more particularly to be obſerved. LO 


The learned Shene, in his Obſervations upon theſe Laws 
of King Malcolm, explains the Word Baron, to be a Vaſſal 
who holds immediately of the King by military Service, and 
had the Power of Pit and Gallows, Infang-thief and Out- 
fang-thief; though at the ſame time, he ſays, it is taken in 
ſome Inſtances in a larger Senſe, for any Freeholder. And 
this Jariſdiction ſeems at that Time to have been granted by 

* Lib. x, cap, Charter, as appears from the Books of the Majeſty *, where 

1. Ki. et 2. jt is ſaid, that certain Pleas belong to the Courts of the Ba- 

| rons, Earls, Biſhops, Abbots, and other Freeholders, who 
have their proper Courts, according to the Form and Tenor 

of their Charters. | , 
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1 FE Reign of Ring Wilhom, which began in the Year 
1165, above 100 Years after Makoim II. the Parliament is 


called the Con/ilium Regis; and in the Reign of Alexander his Statut five 
aſſiſſæ Regis 


Son, it is called Commune conerlium Comitum; and it is the King Willieln: 
& Principes 9 conſtituunt *, which wus a general Name fer the cap. 1. 
Proceres, that in the ſame Reign are explained to be the Bi- Maes ney 
' ſhops, Abbots, Earls, Barons, and frobi homines Scotiæ; by Fiier 82 
whoſe Advice and Conſent the Laws are then ſaid to ave © E juſd. cap. 


been enacted*©; and by a general Deſignation _ are called Car. * 


Magnates Scotie © e 


* 


In the ſame Manner, in the firſt Pa held by Ring 
Robert the Bruce, there is marked as preſent, the Biſhops, 
Abbots, Earle, Barons, & alii magnati*; and ſo that Matter : Statut. Ro- 
ſtood until the Return of King James I. of Scotland, from berti 1. 
his Captivity in England, for above 120 Years. And that it 
did o continue is plain from the Act of Parliament anno 
1425, by which all Prelates, Earls, Barons and Freeholders K. Ja. I. 
of the King within the Realm, are ordained to appear in Pet- Parl. 3. cap. 
ſon in the King's Parliament and General Council, and not by ? Et 
their Procurator, unleſs he is able to alledge, and prove a lawful 
Cauſe of Abſence, becauſe wy” are Due to be 8 1 in the 
Parliament. | 


If one can venture to offer a Conjecture in Matters at 
ſo great a Diſtance, it does not ſeem improbabie, that this 
laſt Act of Parliament was made with an Intention to make 
way for the Alteration that King probably had in View, 
from his Return to Scotland, to increafe his own Power 
in Parliamen', by defeating, or at leaſt leſſening the tetri- 
torial Right of fitting in Parliament, which all the Barons 
and Freeholders then had by the Conſti:ution; well know- 
ing, that the leſſer Barons and Freeholders, Who had not 
: large 
2 
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large Eſtates, would find -it an Expence and Trouble too great 
for them to be obliged th conſtant Attendance upon Parliaments, 
and thereby be the more eaſily prevailed upon to part with their 
7 Right, which was made troubleſome to them. 


It is 3 that when he returned he found the King- 
dom in the greateſt Diſorder, from what had happened under 
the weak Government of Robert III. And during his own Cap- 
tivity, Duke Murdoch, who was Governor, had put his own 

Friends in great Poſſeſſione, which made them formidable in 
Parliament, as well as in other Reſpects: And the Dike himſelf, 
and his Sons, and the Earls of Lennox, March, Douglas and 
Angus, and moſt of the powerful Men in the Kingdom, he 
afterwaids arreſted and impriſoned, and partly put to Death, 
and forfeited; which doubtleſs prevailed upon him to endeavour 

to model the Parliament after another Manner, by creating ho- 
nor-ry Barons or Banrents, and ſubjecting all the other Barons 
and Freeholders to content themſelves with ſending Commiſſi- 
oners; and for that End, in the Year 1427, by Act of Par- 
liament, the ſmall Barons and free Tenants were allowed not 

to come to Parliaments nor General Councils, providing that 
from each Sheriffdom two or more wiſe Men, according to the 
Extent of the Shire, ſhould be choſen Commiſſaries; but all 
the Biſhops, Abbots, Priors, Earls, Lords of Parliament, and 
Banrents, were to be ſummoned to * and Parliament by 


ſpecial Precept. 


As the Alteration intended was great, and the Troubles 
of the Kingdom made it neceſſary for the King not to make 
too wide Stzps, though mention was made in that Act of ſmall 
Barons, yet in it was no Dcſcription by which the Great could 
be diſtinguiſhed from the Small; nor indeed was this Diſtinc= 


tion aſcertained at any Time in that King's Reign ; neither is 
| there 


(9: 

there 'any expreſs Bar put upon any of the Barons or Free- 

| holders from fitting in Parliament, only it is ordained, That 
the ſmall Barons and free Tenants need not come to Parliament, 
nor General Council, if Commiſſioners were choſen and ſent 
as there directed, But this Regulation did not take Effect; 
for though Lords of Parliament, an Order then introdu- 
ced, were created by that King, yet the Barons, by Tenure, - 
kept their Seat in Parliament. And by an Act of King 
James II. it is appointed again, That no Freeholder who held * Parl. 14. 
of the King undcr the Sum of L. 20, that is, Lands which 4k. 78 
were of that Extent, be conſtrained to come to Parliament 8 
or General Council, unleſs he was a Baron, or was ſpecially 


ſummoned by the King's Commandment, either by an Officer, * 
or by a Writ. | 1 | | 


During this Period, it appears from the Rolls of Parliament, 
that the Sovereign created Lords of Parliament, not by Patent, 
as afterwards, nor by Writ, but by Cincture, and Proclamation 
made by Heraulds, who, in Contradiſtinction to the Barons, 
who even then had a Seat in Parliament, were called Lords of 
Parliament; and ſo it continued till the Reign of King James I 
IV. that by a Statute it is ordained, That from that Time par, 6. cap. 
no Baron, Freeholder nor Vaſſal, if he ſend his Procurator, was 78. 
to be compelled to come perſonally to Parliament, under the 
Extent that now is, of 100. Merks ; but all above that Extent 
were to come. to Parliament, under the Penalty appointed by 
Law. | 


From the Year 1457, to the . Year when that Statute was 
made, 1 503, the Sovereign is in the ſame Manner creating 
Lords of Parliament, while the Barons by Tenure, above the 
Extent of 100 Merks, were bound to give Preſence in Parlia- 
ment: And ſo it continued downward till the Year 1587, in 
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« Parl. 12. the Reign of James VI. of Scotland, that by another 8 a, 
cap. 113. the Act of Parliament ' James J. above recited, is ratified and 
approved, and orduined to be put in Execution, and the Me- 
thod of Election is ſet down, and all Freeholders of the King, | 
under the Degree of Prelares and Lords of Parliament, were to 
| be preſent at the choofing of Commiſſioners for the Shices; where= 
by the Barons by Tenure, were initrely turned out from fitting 
in Parliament, otherwiſe than by Re pretentation, and the Lords 
of Parliament, whereof the Lord Lovat's Predeceſſor was one, 185 
ned to ſit in Parliament without Election. 


This being the true State of that Order of the 8 

which alone came to be called Lords Barons, it ſeems manifeſt, 

firſt, That they were not Lords Barons by Tenure, becauſe they 

were created by Cincture and Proclamation, and at length by 

Patent, from the Reign of James I. down to this laſt Period, 

in the Reign of King James VI. while the Barons by Tenure 

were intitled to fit among them without Election; but by the 

foreſaid Statute 1587, were turned out of Parliament, and or- 

dained to ele&, with the other Frecholders, Commiſſioners to 

repreſent them in Parliament, when the ſaid Barons, created af. 

ter the Act of King Fames I. wherein they are called Banrents, 

d Selden, ti- and Lords of Parliament, as the learned Selden obſerves from 
tles of Ho- our own Lawyer Skene ©, retained their Dignity and Seat in Par- 
nour, Fart” liament. Secondly, There was this Difference, that the De- 
kene de ſcent of Baronies by Tenure, was limited by Charters, to 
ver. fgnif. ſuch Heirs as therein were ſubſtituted ; whereas the Dignity 
of Lord of Parliament ſtocd limited by no Writ, neither any 

Thing that was faid by the Sovereign, or in his Name, at 

the Time of the Belting or Cincturs; for that any Charter, 

at the Time of ſuch Creation, was preſented in Parlia- 

ment, is ſupported, neither by Hiſtory nor Record; and at 


this laſt Period alone, became effectual, in a great Mea- 
| {ure, 
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ſare, the Scheme intended by King James I. who firſt diſtin- 
guiſhed between Lords of Parliament; and the Barons who had 
Juriſdiction, - and a Seat in Parliament; but were at laſt lainly 
declared to be of the Rank of Commoners, and had no Share in 
the Legiſlature but by Repreſentation. 4 45 


Upon this Point, the Procurators for Mr. Mackenzie ſeemed 
to inſinuate, That, prior to the Reign of King James I. there 
were Lords Barons, but this was ſupported by no Argument or 
Authority of any Force; for, in theſe Days, Laird is no only | 
a Corruption of what was then Lord: And however the 
more powerful Barons might command to themſelves greater 
Reſpect, yet, as to Seat and Dignity in Parliament; by what 
is above mentioned, it appears, that all the Barons were upon 
a Level. And ſo far the Law of Scotland agreed with the Feu- 
dal Law; wherein Marchia, Ducatus, & Comitatus, are men- 
tioned among the greater Dignities, and ſeem to ſtand oppo- 
ſite to the Capitanei vel Valvaſſores, which are ſaid to be either 
Majores or Minores; as is evident from the Books of tlie 
Feus*. And, in the ſame Manner, there were Earldoms in* Conſuet. 
Scotland, known as a Dignity, but nothing under it; all the ==" 5 
others being indeed inter" Privepty & Magnates Regni; wheteof © © 
ſome were Majores, others Minores, as the Valvaſſores; but nut 
as Dignitaries, their Rights being territorial; but having no 
Cincture or Belting from the Sovereign, the Fountain of Ho- 
nour and Dignities, until the Period mentioned in the Reign of 


So much having been ſaid concerning the Nature of this 
Dignity, it is next to be conſidered, by what Law a Succeſ- 
ſion is to be governed, where the Author of the Right of 
Inheritance has not, either by Word or Writing, declared his 
Pleaſure: For it is admitted, notwithſtanding what is after to be 
obſerved, that Dignities, and particularly this of Lord Baron of 

| co | „„ 


(9m þ 


ö Fa ' Parliament, might have been made. deſcendible to Heirs what- 
ſoever, either by expreſs Grant, or by conſuetudinary Law, ex- 
. and poſitive. But the Doubt that remains is, where the 
reſumption muſt lie of the Will of the Granter, and whether, 

in this particular Caſe, there is any conſuetudinary Law from 


which it can receive a Deciſion, þ 


| On this Subject it was urged WY Simon Lord Lovat, 

| « That, in the Opinion of Lawyers, Heirs were underſtood to 
| | be Heirs whatſoever, and to comprehend Females, when 
6 | « nearer in Degree than Males : And conſequently, when A 
. « Right is deſcendible, and no Heirs are mentioned, or Limi- 

de tation appears, the Law of Scotland ought to preſume, that 

the Deſcent was to the Heirs general: That, from the Books 

of the Majeſty, it was manifeſt the Succeſſion of Females took 

*; place upon Failure of Males in the fame or a nearer Degree, 

© and . the Feudal Law could not be the Rule; at leaſt, if 

ce any Feudal Rule took place, it behoved to be the N 

<« .nary Feudal Law of e which ſtood in favour of the 


& 1 Emals ——_——_— ba 


In anſwer to this, it is pats to obſerve, that, according 

* dieg to the Opinion of our very learned Lawyer Sir Thomas Craig *, 
in foo.” the proper Law of, Scotland was thought to be contained 
| within a very narrow Compaſs, namely, our Acts of Par- 
liament ; and therefore he ſets down Rules by which Judges 
are to govern themſelves in the Deciſion of Controverſies. 
And the firſt is, To have Recourſe to the Acts of Parlia- 
ment, which are the proper Law of Scotland: and if they 
are filent, then, according to the ſecond Rule, Recourſe 
muſt be had to a continued Series of Deciſions, and con- 
ſtant Conſuetude. And the third Rule is, to go to the 
Source for determining moves Caſus; and among the ſeve- 


ral Fountains of our Law, * the Feudal, Canon, 
and. 
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and Roman Laws, he ſays, preferendum jus feudale. And further 
goes on, in thoſe remarkable Words, Imo fi erade rem onnem 
eſtimare velimus, hoc jus proprium bujus regni dici poteſt (fi latius 
Juris proprii nomen extendamus cum, ex 5 % ſcaturigine et fantibus, 
anme jus quo hadie utimur in foro, omni e aft et praxis defluxerit : 
And from theſe Premiſſes infers, Si guid dubii oriatur, origines 
repetende ſunt, ut inde quod. um ft dignoſcatur. 
Therefors according to the Opinion of 1 * Lawyer, the main 
Spring and Source of our . is the Feudal That! and con- 
ſequently, when any doubtful Caſe ariſes, the Rules there laid 
down, are the Standard and Meaſure by ny the Doubt is to 
be determined. 


This Opinion be repeats in ſeveral other Places of his Book; 
and in many Inſtances demonſtrates the Uſefulneſ of his Rule. | 
Neither is any of our Lawyers, who wrote fince that Tune, of 
A contrary Opinion, 


Having fo far ſaid in general, concerning the Rules of deter- 
mining this Matter, it is plain, we have no Act of Parliament 
from which any direct Light can be had in this Point. And 
as for Deciſions, no Courſe of them can indeed be pretended on 
either Side; though it ſhall be ſhown, that ſuch of the Deci- 
ſions of the ſupreme Court, where the Matter has, with great- 
| eſt Accuracy, been inquired into, the Opinion of the Jud ges 
is for the ſaid Simon Lord Lovat. And as to the Opinion of our 
| Lavin of greateſt Learning and Reputation, they 
think, that 0 ancient Cuſtom of 2 otlend did by Heirs, 
without the Addition of the Word wharfeever, preſume, ſuch 
Inveſtiture did import a | Deſcent of the Eſtate in favour of 
Herr male. - . 


ſeem to 


The . "ER Craig, after lying down the Rules of* Lib. 2, * 


che Feudal Law, ſays, That Women did not ſucceed in Feus 
5 | Oz by 
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5 the Feudal Law, as they were prohibited to have any Of- 
Fœminæ ab fice, or civil Function, by the Raman Law *, and ſets down 
r Exceptions, namely, unleſs the Inveſtiture, or Grant of the 
vel publicis Feu, does, in expreſs Words, Pr ovide, That F emales, as well 
remote ſunt, 26 "Males, or that Heirs whatſaever . ſhall ſucceed ; and even in 
1 = that Caſe, ſo long as there is any male Deſcendent of a Wo- 
ſunt, nec ma- man ſucceeding, Females are excluded; and where Daughters 
Klan ac did at laſt ſucceed, the Right of Primogeniture was early in- 
gerere, nee troduced, that Feus might not be divided; and then goes on 
pro alio inter- too admit, that, by the modern Cuſtoms of Scotland, Heirs, 
3 without the Addition of whatſoever, comprehend Females as 
exiſtere, I. 2. well as Males; and at laſt puts the Queſtion, How this Diſa- 
* greement ſhould happen between our Cuſtoms and thoſe of the 
Peudal Law? and anſwers at Length, that this ariſes alone 
from the frequent Addition of the Word whatever, which 
therefore, when omitted, came to be _ underſtood. But then 
he maintains, that originally in our Law, as well as in the Feu- 
dal Law, before i it was ſo common to have Inveſtitures in fa- 

p. 237, vour of Women, there was no place for theit Succeſfion *; 

Quo iiquan-and in all Events, only upon the F allure of all the Male Deſcen- 


do fœminæ, 
er tenore in. dents, even in feudo fæmined, though, in our Preſant Cofjom, it 
veſtiturz, ad has received a, Limitation. 4 

ſucceſſionem 2 $7 


admittantur,id 
9 Neither ſhould this appear ſtrange to any who conſiders 


conditione fit, the Law of Scotland, becauſe at this Day, as that Author 
r obſerves, Males in the ſame Degree exclude the Females; 


culi in eodem O 


gradu; maß-and it is extremely probable, that the Alterations which 


e 5 now appear in our Law, from the Feudal Law, crept in 
res ſunt, ejuſ- with a flow Motion. Women were allowed to ſucceed in 


dem gradus, the Beginning; but then under the Regulations of the Feu- 


0 eri. dal Cuſtoms, upon Failure of all the male Deſcendents of 
amſi feudi te- „ | | the. 
nor ita conci- | 


piatur, ut titio et ejus beredibus maſculis et ſœminis concedatur ; 3 nam ne hoc quidem — . 


ſuccedunt, Aduamdiu maſculus ſupereſt qui poteſt ſuccedere. 


100 
=_. ” 
the Perſon who cred) the :Inveſtiture, -and that becauſe Feus 
were commonly ſo given. Afterwards, as Feus became frequent, 
beredibus  quibuſcunque, Inveſtitures came to be. underſtood (to 
ſpeak in the prevalling Dialect) with a Leaning to Females. But 
there it flopt, and ſtands at this Day, Men, in the 22 De- 
| gre, exclude them from the Succeſſion i in a Feu. | | 


| This ils is at length wan EF: diſtinetly ſet down, 
by our very learned Lawyer my Lord Stair *, who explains the - Lib. 3. tit. 
feudal Rules in the fame Manner as Craig, and obſerves, that 4529 & 21. 
Women and their Iſſue were utterly excluded; that none ſuc- 
ceeded, but ſuch Males as were Iſſue of the firſt Vaſſal; but that, 
by the Courſe of Time, Fees declined from the Nature of ancient 
Fees, and the Inveſtiture was the Rule. And ſo if the Fee is 
granted to Heirs whatſoever, then not only doth the Iſſue of the 
firſt Vaſſal, but all other lawful Heirs, whether male or female, 
ſucceed: And then adds (which is to be remarked in this Caſe 
particularly), And now Fees being ordinarily acquired by Sale, 
Excambion, or the like onerous Titles; Feuda ad inſtar patrimo- 
niorum ſunt redacta; Heirs what _— are commonly expreſſed ; 

and if they were not, they would be underſtood; for t bat which is 
ordinary is preſumed. So that, according to his Lordſhip's Opi- 
nion, where Feus were not ſaleable, acquired by Excambion, or 
like onerous Titles, and before it became common and ordinary 
to take them to Heirs whatſoever, the Cuſtoms of Scotland were 
the ſame with the feudal Rules. And where theſe Circumſtances 
introducing the Alteration did not occur, there is not a Colour 
for pleading, that the Rules of Succeſſion in the feudal Law are 


not the ſame, or near the ſame, with thoſe in the Law of Scot- 4 
land; or that, in doubtful Cute, Recourſe i is not to be had to 
then. 


The Lawyers mentioned, do fully ſet down what theſe feudal 


Rules in Succeſſion were, with regard to Land-rights, namely; 
5 | T hat: 
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— . cumftances be compared with the feudal Rules, and it muſt to 


tic. a. in medio Demonſtration appear, in every Particular, to have been governed 
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That it was againſt the Nature and Conſuetude of Feus, that 
Ffeudorum Women ſhould fucceed®*; and againſt the Laws of the Feus *: 
lib, 2. tit. 2. And that, even in feminine Fees, Women, without ſpecial 


- yp 28 Paction, only ſucceed after all the male Deſcendents failed. 
+. 1. Do .þ - 3 . . x 
jew" 1 It is likewiſe plain, from the Definition of a Feu“, and the 


autem, lib. 1. Laws, that Feus were not alienable e. And indeed a feudum pa- 


tit. 6. Epiſ- . . 1 : TE * 4 ; 
cop. vel ab. num, not even by the Conſent of the Superior, without the 


bat. 6 Quin, Concurrence of all the Agnats that could ſucceed ; and that, in 
etiam and. tit. the tranſverſe Line, there was no Succeſſion, but among the Deſ- 


_ Ln cendents of the firſt Perſon who received the Inveſtiture; becauſe 


& multis alis. the Succeſſion was not in the Right of the Perſon who received 
© Cap. unte. the Feu, but vi pacti, in the place of the Perſon who received the 


ey eg ag beneficium ; and on that Account, the Succeflors were not liable 


104. Caſus in for the Debts of the Predeceſſorz. And, in the left place, It 
ne in ſcud. is known by all who caſt their Eye upon the Feudal Law, that 
ſucced. Feus were more ancient than Charters ; and that the Method of 
1-23 acquiring them, was by Inveſtiture, in preſence of the pares 
Quibus cauſis : = | F | 
feud, amit. in curiæ, Without any Neceſſity of the breve teſtatum, which was 
fine. D. ie. Ply. @ Proof of the Inveſtiture in Writing, and not eſſential to 
natione feudi. en 8 8 fo | 5 
f Tit. 45. An 


n being the Rules of the Feudal Law, let it be conſidered, 


— ooury that the honorary Title of Lord of Parliament, under the = 


Ib. a. feud. nity of Earls, was a Fen ; for which Service in Parliament, Fi- 
Lb. „s delity and Homage, was to be paid. And then let its other Cir- 


* by them from the Beginning. 


\ 


and not any Grant in Writing; ſo, till of late, when Patents 
Were deviſed, there cannot be produced in Scerlund a Grant of 


have 


oe ite a is is 


As, in ancient Feus, what conferred the Right was Inveſtiture, 


the Dignity of Lord Baron, to any of the noble Families who 


D— oa: a - ” Y 


TT. _ 
ve poſſeſſed that Order of Dignity, from the Reign of King 
20 I. until the Reign of King James VI. | And it would be 


a ſtrange Fatality, if by Grants they held their Titles ; all of the 


numerous Grants ſhould have been A clean ſwept off, that neither 
on Record, nor in the Hands of private Perſons, any Veſtige of 
them is now to be ſeen. Therefore, the Inveſtiture in Parlia- 
ment, in Preſence of their. Peers, which remains upon Record, 


was the only Title by which. N boo an n ee 


| to the old feadal Rules. 


_ Feus were not ein nor os; commercio, without che 

Conſent of the Superior z ſo neither can it be alledged, that this, 
ot any other of our Digaities, were patrimonial and alienable Sub- 
jects Ts Sale, that could be appriſed or adjudged, or any other 
Way transferred from the Grantees, . than by Reſigna- 
tion in the Hands of the Sovereign. 


300 By the old feudal Rules, Rage went to no Colla- 
terals, but ſuch as were the Deſcendents of the Perſon firſt in- 
veſted, without. the Force of a ſpecial Paction in the original 
Grant: And it cannot be denied, that this has likewiſe ob- 
tained in all our a and 1 in this of the Lord 

Baron. 


4 


4to, As, in the F a.” Lay, the ſucecediog vaſſal did not, by 
entering upon the Feu, and holding it, become Heir to his Pre- 


deceſſor, and ſubje to pay his Debts; ſo neither does any Peer, 
dy accepting of the Peerage, n r liable to Pay. his. . - 


Predecetfors Debts. 


When, in the Matter of Dignities, this Harmony af: our 


_ Cuſtom with the Feudal Law is manifeſt, and after what is 


ſaid from the Opinion of Craig, concerning the Authority 


of _ Feudal Law in Scotland, when a Dignity is conferred, 25 
5 e 


4 


the Sovereign "who confers it, appears to have ſaid nothing in 
relation to the Heirs that'ſhall ſucceed, how is it poſſible to doubt, 
but that the Succeſſion, underſtood, but not expreſſed, is to be 
determined by the Nature of the Feu conferred, and the feudal 
Rules, by which, in other Particulars, it is apparently regu- 
The Caſe is ſtronger than if Heirs had been expreſſed ; becauſe 
there the Cuſtom of adding whatſoever, might be argued to affect 
that Expreſſion, with the Preſumption, that what is ordinary is 
underſtood, if, in the Time of King James I. ſuch” Clauſes had 
been uſual, as it is believed it was not: But where no Heirs are 
expreſſed, and when it is conſtrued to be deſcendible only from 
the Analogy: of the Feudal Law, there is no Room left for ap- 
plying this Preſumption. And King James I. upon whoſe Will 
the Deſcent depended, when he conferred the Dignity by In- 
veſtiture only, cannot be ſuppoſed to have had any other Rule in 
It is a (Circumſtance here not immaterial to obſerve, that 

the Grant of the Earldom of Strathern by Robert II. to Da- 

vid his Son, is ſtill extant, and in the Records; and it is li- 

mited to him & heredibus. He died, leaving one Davghter- 

who was married to Patrick Graham; and of this Marriage, 

Malice Graham was Iflue, who, in the Right of his Mo- 

ther, was in Poſſeſſion of that Earldom. Upon the Return 

of King James I. to Scotland, he reſumed the Earldom, as 

Lib. 10. p. Buchanan repreſents it *, becauſe the Grant had that Condi- 
. Ut deficiente flirpe maſcula, ad Regem rediret, feudum- 
ter in the Rolls gue get maſculinam, ut interpretes juris nunc loquuntur. 
or 4 * Whereby it is plain, that he proceeded upon the Suppoſition, 
* Cerca that, agreeable to the feudal Rules, Heredes, without the 
| Word guicungue, did not -comprehend Females: And that 
Sovereign -being the firſt who conferred the Dignity * 
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Baron, the Opinion of Lawyers in his Time, muſt ſurely have 
a great Deal of Weight, to preſume in Favour, of the male Suc- 


ceflion, where a Dignity was granted deſcendible, without auy 
ſpecial mention of Heirs. _ | | 


It is true, that the Relations of Malice Graham reſented this 
Matter to the Height of great Barbarity upon that brave Prince; 
and, conſiſtent with the Principles now laid down, it was a 
Stretch, there being no male Deſcendents of the firſt Grantee ; 
and according to the Rules of the Law of Scotland, there might 
have been Place for the Female Succeſſion, as is hereafter to be 


obſerved ; yet, nevertheleſs, it is an undeniable Argument, that, 
in thoſe Days, Heirs, without the Word whatſoever, did not pre- 
fer Females, while there were Males claiming, who were de- 
ſcended of the Perſon in whoſe. favours the Feu was originally 


granted. 


| To explain this a little further; even in the higher Dignitics, 


it is manifeſt, from a Condeſcendence given in by Simon Lord 


Lovat, that, in the Succeſſion of ancient Earldoms, the Males. 


deſcended of the firſt Dignitary did ſucceed, to the Excluſion of 
the Females; therefore, if what was ordinary is preſumed, then 
an Earl created by Belting or Cincture only, would have been ſuc- 
ceeded by his Heirs-male, to the Excluſion of Heirs-female; and, 
_ nevertheleſs, if the Heirs-male ſhould happen to extinguiſh, the 
Heir-female might and did ſucceed, according to the Cuſtom of 
Scotland, as appears from the Succeſſion in the Earldom of MAR, 
and the Earldom of Carrick, and others, that might be inſtanced ; 
but no one Example can be brought, even in theſe higher Dig- 


nities, wherever the male and female Succeſſion competed, and 


the Heirs-general were preferred. 


3 Tak ſupport this Opinion, concerning the Succeſſion of Fe- 
males, only upon Failure of Males, it may be obſerved, that 


* 3 | _ 


* 
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in the Laws concerning the Succeſſion of the Kingdom by Xen- 

xetþ III. mention is only made of the Preference of a Nepos or 
Grandchild by a Son, to a Nepos or Grandchild by a Daughter, 
and no Oppoſition ſtated between a Female and a Male; which 
ſeems ſtrongly to inſinuate, that even the Males in feudo fæminco 
were preferable to Females in the ſame Degree. And as Nobert 
the Bruce his own Claim was founded upon that Rule in the 
Feudal Law; ſo, when he ſucceeded to the Crown, and had on] 
a Daughter, he conferred the Earldom of Carrick, which deſcend- 
ed to him by his Mother, upon his Brother Edward, and his 
Heirs-male; as indeed, by Act of Parliament, held after the 
Battle of Bannockburn, he made him Heir of the Crown, failing 
Heirs-male of his own Body. 


Though, in the Feudal-law, Females did not ſucceed but by 
Paction; yet ſuch Pactions became frequent and ordinary, in- 
ſomuch, that what was uſual, was preſumed ; and therefore, 
in Courſe of Time, Females were allowed to ſucceed in Dig- 
nities, upon Failure of Males, without any particular Cove- 
. Via. 741. ant for that Purpoſe ; and the rather, that the Succeſſion in 
Clar. de ſeud. infinitum, to all the Deſcendants of a Perſon receiving a Feu, 
queſt. 79. had more Place in Dignities than in ſimple Feus, according to 
38 the Opinion of all the Feudal Writers *; though, on the other 
czteri in cap. Hand, Dignities, which were originally Juriſdictions, not only 
* in the Feudal Law, but likewiſe in the Roman Law, were al- 
+ Feud. lib. 2. ways deemed a more improper Subject to deſcend to Females, 
tit. 55. $1. than Fees without juriſdiction: And as to them, by the Con- 
kran Pi ſtitution of Frederick Barbaroſſa +, the Right of Primogeniture, 
Comitatus, de then not received into the Feudal Law, did obtain; which 
n ſhows, that there is, and always was, a great Difference be- 
ut omnes qui tween the Succeſſion of Dignities, and that of Land- eſtates; 
partem feudi and, at the ſame time, takes off an Exception that was offer- 
dung bel ani. ed, why the Feudal Law could not regulate the Succeſſion of 


dendi, c. : | | Dignities; 


( 2x }) 


Dignities; . becauſe, according to the Rules of i it, though Females 
were excluded, yet there was no Right of Primogeniture; which, 
from the Obſervation above made, does not Hold with regard to 


Dignities. 


From the 1 of Inſtances in the higher Dignities, 
hereby referred to, it is apparent, that the general Rule ſeems to 
have been, that the Heir-male was preferabſe to the Heir-female; 
and, at the ſame time, it is not denied, that Females might, and 


did ſucceed, even in theſe higher Dignities. It is an Argument in 


common Reaſon, which ſupports the Diſtinction above ſet down, 
eſpecially when, in the particular Inſtances where Females have 
ſucceeded, it cannot, from any Record or Hiſtory, be vouched, 


that there was one Heir-male exiſting, deſcended of the Perſon 


who was in the Right of that Dignity ; eſpecially when 'tis con- 
ſidered, that, in the Titles of the Feus, it was by Paction alone 
that Women ſucceeded ; and, in Conſequence of ſuch Paction, 
they never were again admitted to the Succeſſion, but, upon the 
Failure of the male Deſcendents, which, in earlier Times, ſeems 
to have been received as underſtood in the ſame manner as our 
Lawyers ſay: In the later Period of our Law, Heredes, which, 


in the Feudal Conſtruction, ſignified only Males, was at Length 
brought to comprehend even Females. But, as the Alteration 


happened by Degrees, and there is ſeldom wide Steps and Bounces 
in the Law, without a Statute ; ſo to argue from the laſt Period 
to the firſt, is ſurely not fair Rennes. 2 20 


Neither, without this Didi, is it poſſible to re. 


concile the the Deciſion in Parliament, in favours of the 


Family of MAR, with the Deciſion of the Lords of 


Seſſion, in the Competition between the Families of Craw- 
ford and Sutherland, of which laſt there was an Heir- 
male: but he did not claim the. Honours ; for, in that Caſe, 


P 2 which 


* 
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+ January 23. which is obſerved by Forbes I, the Lords found, © That the De- 
24* 25. 176. . ſcent of the Dignity, by Propinquity of Blood, from Viſliam 
% Earl of Sutherland, who married King David's Siſter, to Earl 
« John, who ſucceeded 1512, ſufficiently inſtructed ; but that 
- © the Dignity was not conveyed from him, with the Eſtate, 
< to his Siſter Elizabeth, who was Heir general.” Which is a 
Judgment in Point, ſupporting the Argument pled for Simon Lord 
Lovar, that Dignities do not deſcend by the ſame Rules, as patri- 
monial Eſtates; although the Arguments urged at the Pleading, 
| from the Books of the Majefty, and the common Rules of Succeſ- 
fion in Scotland, were, with all the Advantage they were capable 
of, repreſented in the Papers then laid before the Lords. 1 


Another Argument that ſeems to favour the Diſtinction above 

laid down, is, That immediately upon the Lord ERS K INE, 

his having his Right to the Earldom of MA R declared, whereby) 

it was found to be feudum fæmineum, his Eſtate was limited to the 

Heirs- male: Which ſhows what the Opinion of the Nation was, 

at that Time, concerning the Succeſſion of thoſe Dignities; ſince it 

is not to be preſumed, that the Eſtate would have been ſent in one 

Channel, and the Title in another, when the Family had, for ſe- - 

veral Reigns, with Warmth, infiſted upon their Right to the Earl- | 
dom, and at laſt prevailed by the Juſtice of the Parliament. 


As Simon Lord Lovat, his Claim, is ſtrongly founded u 
on the Feudal Law, and the Obſervations aforeſaid; ſo is he 
in a particular Manner ſtrengthened by the Succeſſion in all the 
Families who were created Lords Barons ſince the Reign of 
King James I. downwards: For Proof, he appeals to the parti- 
cular Condeſcendence on this Subject, given in by him; from 
which it is moſt manifeſt, that where the Heirs- female married 
into powerful Families, able to aſſert their own juſt Right, ne- 

vertheleſs the Dignity of Lord Baron was always taken up wo 


1 
the Heirs-male, and their Right acknowledged by King and 
Parliament; which ſurely muſt be an Argument of the greateſt 
Weight : For though the Matter was never drawn into Debate, 
or litigated before a Court of Juſtice, becauſe moſt probably 
this Matter was ſo clearly underſtood, that no Claim could, 
with any Countenance, be ſet up; yet till the general Acquieſ- 
cence muſt explain a dubious Matter: And from that alone 
does cuſtomary Law ariſe; for a Decifion is rather declaratory 
of Cuftom, than an Introduction of it, otherwiſe Judges would 
have the Power of Legiſlature. But that, in the Senſe of Law, 
is always taken to be Cuſtom and Uſage, when, in Fact, as of- 
ten as Cafes occur, the Parties concerned are governed by a re- 
ceived Opinion, in their Judgment Law; and this Acquieſcence 
is a tacit Conſent of King, Parliament, and People, and fo it 
becomes Part of the Conſtitution, which all are bound to give 
Obedience to; and thus we find it in the Laws of the Twelve 
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Tables * commanded, That every Perſon ſhould give Obedience » Lib. 12. 


to Cuſtom. | 


It was therefore in vain urged, That the Precedents, which 
were ſo clear of the Side of the ſaid Simon Lord Lovat, could 
have no Influence in determining this Queſtion, where no Heirs 


were ſpecially mentioned, when the Dignity was conferred : See- 
ing thereby it is plain the Sovereign acquieſcing, declares what 


was not ſaid in conferring the Dignity, and the whole Nation ta- 
citly conſenting, made the Cuſtom a Rule, not to be reverſed, 
but by Act of Parliament. 3 e 

Some few Inſtances were offered on the other Side; but were. 
either late, and by ſpecial Patent, or ſo dark and uncettain, 
that they could not be founded on with any Colour; and 


therefore, in order to take off the Force of the many clear In- 


ſtances for the male Succeſſion, Recourſe was had to this 
' Plea, * That Inftances were of no | Moment ;” and next, 
15 : 55 8 4 5 ; 6c That 


tab. ritus 
familiæ, pa- 
triæque ſer- 
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” That the Dignity was, in Effect, territorial ; and the Crown 


*© having, in ſome of thoſe Caſes, granted the Dominia, upon 
% Reſignation, to Heirs-male, the Dignity was thereby turned 
* out of its proper Channel. = 


But this Subterfuge cannot ſerve the Purpoſe; becauſe it is 
not pretended the Dignity was reſigned: And, by what has al- 


ready been ſaid, it ſeems to be a Matter beyond Doubt, that 


the Dignity of Lord Baron was not territorial ; for if it was, 
then it was alienable, it could have been carried off by legal 
Diligence, and paſſed to ſingular Succeſſors; which is utterly 
repugnant to the Opinion of Lawyers, to the Rules of our 
Law, and the conſtant received Cuſtom, admitting of no Ex- 
ception. Neither did the learned Lawyers, who urged this 
Argument, pretend to give any one Inſtance to ſupport it, 
but in the Caſe where Heirs-male excluded the Females; 


tion. 


On the other hand, Inſtances can be given, where Dominia 


have been conveyed, and poſſeſſed by Gentlemen, who never 


pretended to the Rank of Lords of Parliament; and of Lords of 
Parliament, who never had their Eſtates erected under the De- 
Nomination of Dominia, and who retained their Titles after the 
Dominium or Baronia, from which they were denominated, was 
ſold and diſpoſed of, and remained no longer Part of their Pro- 
perty. The territorial Barons, who might have continued to fit 


in Parliament down to the Year 1587, were at that Time ob- 


liged, with the other Commoners, to join in electing Commiſ- 
fioners for the Shires : So that there does not appear ſo much as 
a Shadow of Argument, that the Limitation of the Eſtate, where 
the Dignity was not reſigned, was a Breach upon the Succeſſion 


of the Dignity. 


4 


It 
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It ſeems proper here likewiſe to obſerve, that the Practice of 
the Crown, when Patents were introduced, in limiting gene- 
rally the Succeſſion to Heirs-male, has Force with it, even to 
explain the prior Cuſtom: for ſince it is undeniably fo, after 
the Crown ſeemed more diſpoſed to enlarge the Peerage, it is 
to be preſumed retro to have been the Maxim likewiſe in for- 
mer Reigns. And this Fact, that Patents were generally li- 
mited to Heirs-male, is likewiſe proved by a particular Con- 
deſcendence, and is in ſome Meafure confirmed by what is ſaid 
by Sir James Stewart *, in his Anſwers to Dirleton's Doubts * Verbo, Fe- 
and Queſtions in Law, that a Patent of Honour is ordinarily ' & Tie- 
granted to a Perſon and his Heirs-male: Where, at the fame" 
time, he obſerves, that it was thought of old, that Titles of 
Honour ſhould not be refigned in favorem, but at beſt fimplici- 
ter; which is an Authority, and ſtrong Confideration againſt 
the territorial Scheme urged on the other Side of this Argu- 
ment. | 


But then, if it ſhall for once be ſuppoſed, that the limiting 
by Charter the Dominiam to Heirs-male, does at the ſame 
time limit and ſettle the Deſcent of the Honours, the Argu- 
ment in this particular Caſe is entirely for the ſaid S;mon Lord 
Lovat: For it is already obferved, that by Charter in the Year 
1539, the Lordſhip or Barony of Lovat is limited to Heirs- 
male; which failing, to Heirs whatſoever: Therefore, upon 

that Principle, the Title of Honour was undoubtedly by the So- 
vereign ſettled in the fame Channel; and ſince that Period no 
Reſignation of the Honours, or even of the Dominium, by any 
of the Lords of Lovat, is pretended to have been made, where- 
by that Deſcent could be cut off; the Titles to the Eſtate in 
the ſaid Hugh Mackenzie, Eſq; depending entirely upon an 
Incumbrance by an Apprifing. It is a needleſs Diſtinction 
the Defender made betwixt Domininm and Baronia, That the 
firſt carried the Dignity, but not the laſt ; But the Truth is, 

none of them carried it; for feveral Gentlemen who never - 
9 : were, 


„ 


were, or are Peers at this Day, have their Lands ſa in do- 
_ minium, ſuch as Swinton, Luſs, and many others. Dominium and. 
Baronia are reciprocal Terms. 


It was farther obſerved for Simon Lord Lovat, as an Evidence. 
how his Anceſtors underſtood that Dignity to be deſcendible, 
That, in a Charter, the Lands of [nverallachy are given off to a 
Son of a ſecond Marriage, and his Iſſue-male; which failing, 
to return to the Heirs-male of the Granter, Dominis de Lovat 


exiſtentibus. 


It was anſwered for Mr. Mackenxie, That this ſeemed to 
import, that there might be Heirs-male of that Family who 
would not be Lords Lovat. But this indeed yields a firong 
Argument for the male Succeſſion, becauſe it demonſtrates the 
Heirs-male were to be Lords of Lovat; though, at the ſame 
time, as the Family is extremely ancient, and had Deſcendents 
before their being created Lords Barons, who could not ſucceed 
to the Dignity, the Eſtate was intended to ſtand limited only to 
ſuch Heirs-male as were deſcended of the firſt Lord Baron; and 
ſo could ſucceed to the Dignity. 


© The Procurators for Mr. Mackenzie did except * have. 
« ing this Matter judged by the Feudal Rules, becauſe we had 
5 Dignities before we received the Feudal Law amongſt us; 
ce that the Feudal Law was conſuetudinary and local, different 
jn the ſeveral Countries where it took place; therefore” no 
« Feudal Rule, foreign to, not acknowledged by the Cuſtom 
« of Scotland, could afford any ſolid Argument; and taking the 
cc Matter in that View, it is ſaid, that, in the moſt ancient Books 
« of our Law, the Lege, Malcolumbs, & Regiam Majeſtatem, we 
. have it, that Malcom Mackennetb diſtributed the Lands in 
60 Scotland among his Subjects; and in the Book of the Majeſty, 
« and in theſe Laws, that Vards were due for Females; and 
ei that indeed they ſucceeded in Feus.” 


And 


| (i 9F 
And further; That it was a Diſtinction entirely imaginary; 
« that Land-rights were governed by one Rule, and Dignities 
«© by another; more eſpecially ſeeing, in our neighbouring Na- 
* tions, it would appear from Hiſtories, and other Accounts 


< we have of them, that Dignities did deſcend to Females as 


Anſwered, That if we can give Credit to our Hiſtorians, . 
Kenneth, before Malcolm, had given off a great many Lands; 
and our: learned Countryman Craig has advanced many Argu- 


ments to ſupport his Opinion, that theſe Books are not of 


real Antiquity. But, to let that paſs, as it was not diſputed 
in the Courſe of the Debate, but that Females might and did 
ſucceed, both according to the feudal Rules, and the ancient 
Conſuetude of Scotland, upon Failure of the male Deſcendants, . 
the Arguments from them prove little. But then it ſeems - 


moſt rational to believe, that a warlike People, not famous in 


ancient Times for Learning or Laws, had Cuſtoms borrowed 
from the Nations who were of the ſame Diſpofition, before 


any of the written Laws, that now appear digeſted into a kind 
of Syſtem; and that ſuch would be agrecable to the Fountain 


from which our Law. in the ancient Times undoubtedly. flow- - 
ed. And as, before Malcom Mackenneth's Time, there were 
Dignities in Scotland; fo no Rules appear in this Syſtem con- 
cerning the Deſcent of Dignities. It is to be preſumed, that 
the more ancient Rules remained in Force; becauſe Dignities - 
were not patrimonial, and in commercio, and ſubject to Altera- 
tion, from the Cauſe. aſſigned by all our Lawyers for the 
Change that happened in the 1 of Land-rights, namely, . 
that they were alienable, and. as much hereditary as Rights en- 
tirely allodial. | „„ a ©. 0 


Ie was inſinuate in the Debate, .* as if the Feudal Law had 


never been received in Scotland till after the Conqueſt in 


England; and therefore, as it muſt be ſuppoſed there were | 


=” 
wo 


wy 
off 
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&* Laws in Scotland prior to that Time, our feudal Cuſtoms 


« would no doubt be blended with the prior Laws; ſo from 


* thence muſt reſult feudal Cuſtoms entirely peculiar to us, 


Lib. 1. dieg. 


S. in princip. 


4 


* and different from thoſe compriſed in the Books of the 
% Feus.” But here no Evidence was offered of this Pro- 
poſition: And Craig has declared directly againſt it; for he 
ſays , That in Scotland anciently we had no written Law; 
which induces him to believe, that the Feudal Law was re- 
ceived long before the Conqueſt; and obſerves, that there 
are ſeveral Statutes among thoſe of Malcolm Mackenneth prior 
to that Period, which ſhow that the Feudal Law was then 
received in Scotland; and adds, that there are many Reaſons: 


which move him to believe the Feudal Law was ours before 


© Hoc enim 
certiſſimum 


eſt, nos purius 
hoc jus habere 
quam vicinos, 


ut in rivulis 


aquarum, qui, 


it was received in England ; and particularly he ſays e, that it 
is leſs mixed with peculiar Conſuetude in Scotland, than in 
their neighbouring Nation ; and takes notice, that there are 
ſome Footſteps in the Conſtitution of King Kenneib II. who. 
begun to reign in the 834, which confirm his Opinion; and. 


quo propiores uſes ſeveral other Arguments, not neceſſary. to be inſerted here 


ſant fonti vel 


ſcaturigini, eo 
ſunt puriores. 


84. In quo queſt, Controverſies 


ordinem juris 
feudalis, quo 


at Length: And a little further on, in the ſame Diegeſis, 
lays it down, That as to our ancient Law. before that Con- 
were determined by Jury; in which they 
followed the Order of the Feudal Law, according to the pri- 


a que ra mitive Inſtitution of it: Wherefore it cannot at all appear ſur- 
rum COnttitu- 
tores uſi ſunt, 
noltri ſunt ſe- Words of an ex 
cuti. 


Rules. 


priſing, if Dignities deſcendible only by Cuſtom, without the 
preſs Grant, ſhould be regulated by the feudal 


It was an Argument of little Force that was urged, name- 


ly. The pretended Abſurdity that one kind of Feu ſhould 


« be governed by Rules different from thoſe which were 


© eſtabliſhed in Feus of another kind.” For that there are 


certain ſpecial Rules with regard to Dignities confeſſed. and 
acknowledged, is a Matter undeniable; and, even in Land- 
rights, old and new Feus are deſcendible in different Chan- 


nels, 


123 


( 3 
nels, and allodial Rights in a third, different from both. And 
it is already obſerved from the Feudal Law, That the Right of 
Primogeniture obtained in Dignities, though not in other Feus; 
and even in the Roman Law *, where all Rights were conſidered . 1. . 62 
as alladial,” and no bar was put to the Succeſſion of Women in ff De jore 


other Rights, yet in muneribus, honoribus, & immunitatibus, there 7 4 


was no Succeſſion. in the female Line: So that, even upon the yeribus & ho- 
Analogy of the Roman Law, as well as upon the Rules of noribus. 
the Feudal Law, the Claim of the Heirs-male ſeems to be 
ound. MH Or ; 0ST 


As to the Cuſtoms of other Nations, it does not appear 
ſo very material in this Queſtion, to enter into a particular 
Inquiry concerning them. As to ſome of the great Dignities 
in France, mentioned by the Oponents, and in other Coun- 
tries, ſuch as Dutchies of Burgundy. and Britaigne, Au- 
Aria, Thoulouſe, and others, the Dignities were either territorial, 
which, it is believed, cannot with any Colour be pretended here, 
or found upon Frial to be ſettled upon Females, proviſſione ho- 
minis; and the . Controverſies concerning ſome of them were 
determined rationibus ultimis Regum; not by the Sword of the 
Law, but by the Law of the Sword, and terminated. by Treaties, 


aliquo dato & accepto. . And the great French Lawyer Cajaceus *, C 
touching the Succeſſion of Auſtria) and Thoulouſe, ſeems; rather 1 in 9 
to be of Opinion, that the Females ought not to have ſuc- 5 25 
ceeded; and ſays, That the Feudal Rules took Place in. Francia 


2 Argument urged with the greateſt ſeeming: Force was 

the Cuſtom of our neighbouring Nation, where it is ſaid, the 

Feudal Law was received, and by. which ancient Baronies do 
dt this Day deſcend to Heirs hayfever: N þ 


D Q2 ; But: 


„ ) 

But to this it was anſwered, There was great Reaſon to be- 

lieve the Feudal Law took Place in Scotland before the Con- 

1 . queſt ;ithat by King William I. it was introduced into England, 
| Honour, part ſexves, and inſtances in the Earldom of Northumberland, given N 

837 chap. 5- by that King to Coſpatrick, That Dignities were granted to 

Craig. lib. 1. female Deſcendants, according to the Saxon Law; and further 

 dieg. 7. p. mentions another Example in the Earldom of Leiceſter, from 

30. folio. Camden; he likewiſe diftinguiſhes between Baronies and Ba- 

bons by Tenure and Writ, and Barons by Writ only, after the 

e Eod, cap, Conqueſt ©, until the Middle of Richard II. when the Form 

'$ 22. of creating by Patents was introduced in England; as to which 

4 Eod, cap, he ſays *, That he had ſeen a Creation of a Baron by 

$28, ' Patent, to him and his Hers: generally, all of them being 

limited to Heirs-male. ' So that from this Period it is mani- 
feſt, according to the Authority of that Author, which is great, 

the Dignity of Lord Baron did ordinarily deſcend to the 

Heirs- male. And he makes it an Æra from which the Maxim 

which begun to have Footing from the Reign of Edward II. 

ſeemed to be received mto the Government, That Titles 

of Honour were to be limited, ſo as not to be deſcend- 

ible to the Heirs- female. Now, if one ſhall reflect, that 

| = I. of Scotland, his Return from Eupland was in the 

Year: 1424, in the Reign of King Henry VI. where he had 

remained for eighteen Years; and ſuppoſing him, as indeed it 

ſeems to have been the Caſe, to have drunk in the Maxime 

of the Engliſh Government, and to have made that the Mo- 

del of his own Adminiſtration, it will not at all appear 

ſtrange, that his Will was, that the Deſcent of Barons 

mſhould be to the Heirs-male; and not to the Heirs- female; 

King Henries IV. and V. having intervened between King 

Richard II. and King Henry VI. Nor is it poſſible, with 

any tolerable Juſtneſs of Reaſoning, to argue from the ex- 

441 | ; 28 7 pPteſſed 
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— or —: Tiles of Honour, es t 4 MR 
| down to the Middle of King Richard IIc Reign,” to 15 ES 
Deſcent of Title of Baron in Scotland, which wars early in- 
troduced in the Reign of King Heuy VI. of England Pot ET 
when the Conſtitution appears not, not, the Argument goes from | 
what is ordinary to what is to be prefurned ; and ecken 
is as juſt a Conſequence, that the Creation of a Baron, afteer 
the Middle of King Richard 11.'s Time, being loſt, and not — 
appearing, it deſcended to Heir malt, becauſe he granted ao 
Patents to Heirs- general; as, that a Barony, or Title of Ba- 
ron, conferred or granted by Writ and Tenure, or by Writ on- 
ly, prior to that Time, muſt be preſumed to deſcend to the 
Heirs- general; becauſe ſo they were generally granted: Where- 
fore, if the Cuſtom of Eugland was to have Influence in this 
Caſe, that Period muſt — be picked out while King 
James I. was in Captivity there, returned and introduced that 
Order of Dignity; and then, according to the Teſtimony of 
Seiden, Honours were n nene to e TEN and ” 
not to Heins female. E 


But theo it is to be confidernd, that if we can give Credit 1 to 

the Authority of the great Coke in England, as the Senators of « Repor 

| Rome were elected a cenſu of their Revenues ; ſo, in that King- part 7. Vi 

dom, in ancient Times, in conferring of Nobility, reſpe& welt Caſe, | 

was had to their Revenues; and therefore a Knight was to have 

L. 20 Land per Annum, a Baron thirteen Knights Fees and a 

Quarter, an Earl twenty Knights Fees: And this he pretends 

to prove by the Statute of Magna Charta, cap. 2. which is ex- 

tremely different from the Nature of the Baronies and Free- 

holds in . Scotland, that never were bounded by Extent, until 

the AG of Parliament of King James II. when the Barons, by 

Tenure only, and Freeholders, though no Lords, had a Seat 

in Parliament. And if the Baronies 2 England were of that e of | 

kind, or whether, according to the Opinion of Se/den*, they gory 5. 90 | 
| | were 20. 


1 


were not limited to any Number of Knights Fees, yet ſince 


they were territorial, Barons by Tenure, and that thoſe Barons, 


in the Reign of King John, ſeem, by the Bulk, to have been 
acknowledged as Peers, by virtue of: their ancient Baronies, 
which were patrimonial and hereditary, and carried the Dignity 
along with them, without Cincture or Inveſtiture ; it was no 
great Wonder, if the honorary Barons at that Time, by Writ 


only, were conſtrued to have the like kind of Deſcent with 


thoſe to whom they were joined, unleſs the contrary did ap- 
Pear. : | ; „ ptr 


But, in Scotland, it was otherwiſe : : The Barones majores, and 
who fat in Parliament by virtue of their Baronies, were not 
at once adopted into the Order of the Nobility ; but, from the 
Reign of King James I. down to James VI. had a Seat in 
Parliament, and then were entirely ſeparated from the Lords of 
Parliament, and conſtrained to join in Elections for Repreſen- 
tatives of Counties; while, during this Period, the Crown, 
firſt by Inveſtiture, and afterwards by Patent, was adopting 
Lords Barons into that Order, in which not one ſingle Fa- 
mily had originally a Place by ancient Barony, but from the 
Inveſtiture granted by the Crown. Therefore, even ſuppoſe 
no Alteration had happened in the Reign of King Ricbard H. 
there was no Argument from the Manner of the Deſcent of the 


ancient Peerage in England to that of the Lord Baron in Scot- 


land; the rather, that the Saxon Rules ſeem to have mixed with 
the Norman Cuſtoms, which cannot be ſaid with regard to Scot- 
land : But then, as prior to the modelling of that Part of the 
Nobility here, Peerage was generally conferred in England to 
the Heirs-male, the Analogy, or probable Argument from 'the 
| Cuſtom of the neighbouring Nation, turns ſtrong of the Side 
of the Heir-male. , 5 
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As for the Exception, that the ancient Scots Cuſtom might 
have had the ſame Effect upon the Feudal Law, as the Laws 


in Eng/and, prior to the Conqueſt; had upon the feudal Rights 


introduced by King William the Conqueror; it is already ob- 
ſerved, that the feudal Rules were the firſt in this Kingdom. 
And if it ſhall be ſuppoſed, that afterwards there were Devia- 
tions from them, by the Tenure of Inveſtitures; yet when there 


was no written Inveſtiture, and the recurſus ad jus commune 


ſemper fit facilis, the Conſtruction taken concerning the 
Deſcent of the Title of Lord Baron, put in oppoſition to 
the territorial Barons, cannot at all appear ſtrange or unna- 
tur i) 2 | $1.0. 003: 19950 . 


The Opponents, in this Caſe, ſeemed to rely chiefly for Sup- Pe 
foro 


port on the Deciſion, Olipbant contra Oliphant *; where the 


Lords found, that no Writ or Patent being extant, Uſe was 11. 16 
enough to . tranſmit ſuch Titles to the Heirs-female, where the' 
laſt Defun& had no male Children, and nothing appeared to 


exclude the female. But as there is no Reaſoning ſet down on 
either Side, and as the Point really on which the Matter turned 


in the Event of the Deciſion, had nothing in common with the 


Opinion there delivered, concerning the female Succeſſion, this 
| ſingle Inſtance can have little Force; for as Durie there ob- 


ſerves, neither the male nor female Heir had right to the Ho- 


nours, becauſe the Lord Oliphant, the Lady's Father, had, by 
a Contract, renounced his Right to the ſame, in favour of an- 
other; which, though it did not eſtabliſh the Honours in the 
Perſon for whom he deſigned them, yet it denuded himſelf ; 
and therefore the Title and Dignity became dormant, until the 


King ſhould declare his Pleaſure. This Deciſion was given in 


preſence of the King, and thereby, in Effect, the Deciſion was 


only put in his own Breaſt. That the Preſence of his Majeſty 


had any Influence, would be indecent even to infinuate ; never- 
theleſs, that the diſponing away of a Title of Honour, ſhould 
_ diveſt the Diſponer, ſeems a little uncouth, when it was not re- 
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l in the Hands of the Sovereign; and yet there was no 
bringing the Matter about, but by finding the Diſpofition had 
chat Effect. Bot after all, when it was put into the King's 
Power, he conferred the Title and Dignity of Lord Oliphant, 
upon the Heirs-male. So this Deciſion, as it is fingle, and in- 

deed ſingular, taking it in all its Circumftances, can be of very 


little Weight; and if it wounded the Sueceſſion of the Heir- 
ade, like Acbilless Nen, it brought a Core. 


» March 22. Mention was likeveiſe. th of « Decifon® * the King' 8 Ma 
033: _— - jeſty againſt the Earl of Stratbern, from which it was obſerved, 
oy wußte. < That in order to defeat the Right of the Earl of Airtb, to 
e the Earldom of Strathern, it was neceſſary to reduce the Re- 
<« tours and Services of the Earl of Monteirh to Eupham Coun- 
t teſs of Strathern, and Patrick Grabam her Spouſe, and to 
« DavidEarl of Stratbern, Son to King Robert II. which would 
©« have been ING. + if the INE Ty: not een the 
17 Eftate and Dignity. Ott | 


But to this it is + IRE That the Earl of Monteith did n not 
pretend to ſucceed to the Dignity of Earl of Stratbern, by vir- 
tue of his Service, or Right of Blood; but had procured a Pa- 
tent from his Majeſty of that Earldom and Dignity, upon the 
Suggeſtion, that — — really deſcended of David Earl of Stratb 
ern; and having fallen under the Diſpleaſure of the King, his 
Majeſty was determined to have the Patent reduced, as obtained 
by Obreption; and for that End, it was abſolutely. neceffary 
to reduce the Service. And therefore it is no great Matter in 
the preſent Argument, whether it is ſuppoſed the Reduction was 
right or wrong; for, in all. Events, the Earl.of Montei:h's Title 
was to depend upon the Patent, and not on the Service, though. 
the laſt was uſed as a Motive to en the firſt. Ge. 4 


But then, if the Caſe muſt go by 9 5 Deciſions, che lat 
wuſt ſurely. be. the more. prevalent, . abſtracting from all other- 
: Conſiderations ; "= 
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Conſiderations z and that in the Diſpute between the Earls of 
Creuferd and Sutherland, not many Yeats; ago, is as clear in 
| for the Heir-male, as the other: can poſſibly. be for the 
Heir-female. Neither is it of any Force, that: a; reclaiming Pe- 
tition was offered againſt that Interlocutor, which was not ad- 
| viſed, becauſe the Ear] of. Crawford, who prevailed, was in the 

| Poſſeſſion z and therefore, if the Earl of Surberland did not in- 
ſiſt in having his reclaiming Petition adviſed, it muſt have pro- 
ceeded from that he had no Hopes of Succeſs. And Simon Eord 
Louat is certainly, by the Caſe as it ſtands, in Poſſeſſion of the 
Opinion of the then Judges: And that Caſe was argued moſt 
ſtrenuouſly on either Side, and the Arguments are extant and 
appear; whereas in the other, we have no more to ſupport the 
Deciſſon but the Narrative, That the Lords heard the Reaſons 
hinc inde af great Length; which 00 makes a very great Odds 
between the two Caſes, 


| in the Conner of the Debate, mention ; aha „ 
cient Deſcent of the Regal Dignity, as demonſtrating what 
the Rules were, by which Dignities in earlier Times were de- 
ſcendible. But here it was obſerved,” that the Crown of Scot- 
land was ever allodial ; - and that, at leaſt ſince the Days 
of King Revert, it has been — by Acts of Pllinanectt. 
But if it were proper magna” compaerr  parvis, it is believed 
there is an Argument from the Laws of: Kenneth, to: ſhow, 
that, in his Time, there was even a Reſemblance by him in- 
tended to the feudal Rules; for in them be ſtates no Oppo- 
fition between a Male and a Female, but between a Male of 
the Male Line, and a Male of the Female Line in the ſame De- 
gree; which imports; that, according to the then Cuſtom, 
the Males: in feudo famineo. cou d alone: pretend to ſuct ed, at 
leaſt while there were Males, as the Caſe ſtood in'./eudp fa- 
mineo by the feudal Rules. And if it was nor fo, then the 
Claim of King Robert the Bruce had not a Colour; becauſe 


he GI * 17155 Balicl Was de ſeended of the eldeſt 
R we Daughter; 3 
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Daughter; ; but contended, That tis being the neareſt Male in 
Degree, was preferable. - And in the Letter to the: Pope, ' ſtill 
extant, ſigned by the Nobility and Clergy of Scotland, they de- 


clare they are willing even to make Oath, that he had the Riga 
of his Side, , according to the Law and Caſtom of Scotland. ä 


It ech unneceſſary to. obſerve, that ths Paſſage cited Hock | 
my Lord Stair, in his Inſtitutions, wherein he ſays, That 4 
Dignity, as other mnarvifeble Rights, deſcends to the eldeſt Heirs-fe= 
male; in regard that learned Author mentions this as a Rule only,. 
where the Right i is ſo deſcendible, but does not at all enter into 
the Queſtion, whether Honours: are to be. preſumed, where 
no Patent appears, to deſcend to Males or Females; and there- | 
fore is no Authority in the Queſtion before the Lords. = 


Simon Lord Lovat is unwilling to crouble the Lords with ſeve- 

ral other Particulars that might be of Uſe in determining of this 

Queltion ; becauſe his Paper is already drawn out to too great 

a Length, and that he relies more upon the Arguments that 

will ariſe from their Lordſhips own great Learning and Judg- 

ment, in a Point that requires uncommon Knowledge, than on 

any thing he is able to ſuggeſt by the Aſſiſtance of his Lawyers. 

But he begs Leave only to ſay, that if he can rely on the Autho- 

rity of thoſe who are moſt converſant in Matters of Antiquity, 

and Succeſſion of Families, and what can be learned from Re- 

cords and Hiſtory, ſhould the Lords give the Decifion againſt 

him, many obſcure Perſons, and now of the loweſt Rank, de- 

: ſcended from Heirs-female, would be raifed at once to the Dig- 

nity of Peers, and many noble Perſons be degraded ; which 

would bring a Burden upon the Crown and Nation, and darken 

the Luſtre of the Peerage, to the Reproach of this Part of the 

Iſland. And what Effect fuch Deciſion will have upon the Fa- 

* FideMemo- mily of Fraſer of Lovat, will beſt appear to the 1 on read- 

fibsi ing the ſhort Memorial referred to “. 
ol Fraſer. In reſpect whereof, &c. 
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FOR 


SIMON Lord Fraszz of Lovar, on the Informa- 
tion for Hu Macxenzis, Eſq; I. On the Ar- 
gument from the Rights of the Family of LovAr. 
II. On the general Point of Law. III. On the 
Inſtances raiſed in that Information. 


HOUGH every Thing that is material in this Infor- 

mation, be ſufficiently obviated or anſwered in that of 
the Purſuer, and in the Papers to which it refers; yet the Pur- 
ſuer begs Leave to offer ſome few Remarks 9 occur upon 

peruſing the Defender's Information itſelf. 

Ibe Defender ſets forth what he calls, The State of the 
Rights of the Family of Lovat, concerning which the Purſuer 
begs Leave to refer to 7he Hort State f the Argument, from 

the Inveſtitures of the Lordſhip or Eftate of: the Family of Lovat, 


formerly offered for him“, to which he ſhall add theſe further · State of 


Remarks. 

Firſt, As to the Concluſions drawn by the Defender +, from 
the Rights of the Family, it will appear from the ſhort State Be 
above mentioned, that there is no Evidence that the Family of 

Lovat was noble, in the propet Sehſe of that Word, in the Year 
1416. Neither is it true, that by the Wrintings recited by the 
Defender, it appears, that the whole Eftate, and every the leaſt 

R 2 Parcel 
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Parcel of it, was, till the Year 1539, ſettled in Fee fimple to 
the Heirs-general gt Law. For moſt of theſe Parcels of Lands 


are taken ſimply heredibus, though the Defender takes the Li- 


berty to underſtand that, as if the Word quibufſcungue were 
added in thy Charters; | And amongſt all the Writs and Evident 


referred to, or produced by him, thete” Is not onè which con- 


cerns the Eſtate of Lovat itſelf, from which the Title has been 


always taken; and the Purſuer challenges the Defender to pro- 


— 


duce one ſingle ancient Charter of the Lordſhip or Barony of 
Lovur that is not granted in favour of the Heire- male. If the 


Delc nder then, from theſe ancient Chariers of certain Par- 


cels of the Eſtate, thinks it proper to infer, as he dees, in 
Page 42, That the Dignity of Lon, fan, the Beginning, was 
under food to be d:ſeendable ts the Heirs in Low, othertoiſe it tan- 
nal be imagiged, that the Eſtate would have flood fo lung deviſed 
after that manner, to give Occaſion to the rending it from the Ho- 
nours; how will he anſwer the like Argument, when it is 
turned upon, him, from the conſtant and unaltered Courſe of 


Succeſſion to Heirs-male, in which the Eſtate ſtood, from the 


1539, and downwards? And it is to be obſerved, that the 


Eſtate thus provided, was the Barony of Lovat, to which almoſt 


all the other- Parcels of Lands formerly deſtined to Heirs what- 
ſever, or in general Bæredibus, had been annexed and united 
by that Charter 1539. And if there is any Abſurdity in ſup- 
poſing, that an Eſtate could be ſuffered to be deſcendable to 
the Daughters of a Family, inſtead of remoter Heirs-male ſuc- 
ceeding to the Honours, it would be far more abſurd to ſup- 
poſe it taken in a Way that might have carried it from Daugh- 
ters enjoying the Honours, to remoter Heirs-male without the 
Honours, Ws 4 

There is yet another Argument from the Rights of the Fa- 
mily, which the Defender has furniſhed to the Purſuer, vig. 
P. 20. where he aſſerts, That there are many Inſtances in which, 
though the Honours have come into a Family by Heirs-female, yet 
| | * ä | theſe 
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theſe bave, by new Grants of the Earldom or Lordſhip to Heirs-male, 
been limited by #be Grown, to the Exclufion of Females, and rbat 
the Deſcent of a Dignity by Law is governed not only by Patent, 
but by the Charter of a Lordibip, or other dignified Barony, Tho 
theſe are Propoſitions the Purſuer can by no Means admit to 


be univerſally true, yet he thinks it deſerves to be noticed; 
how this Argument of the Defender's proceeds in Favour of 


the Purſuer, and totally deſtroys the Defender's own Claim; 
for ſuppoſing for- once, that till the Year 1539, the whole 
Eſtate of the Family of Z7vat, or the Caſtle and Lands of Lovat, 
as well as the reſt, bad ſtood provided to Heirs: whatſoever, 
or even that the Honours had come into the Family by an 


Heir-Female (neither of which Things are true) yet according 


to the Defender, by the new Grant of the Lordſhip or digni- 
fied Barony to Heirs- male, by the Charter 1539, the Honours 


were limited by the Crown to Heirs-male, to the Excluſion: of 


Females: For though the Defender calls upon the Purſuer to 


 wouch by any Grant, that the Honours of Lovat were limited in 
that Malter; and admits, that no doubt the Defender then beboved 


to fuccumb ; the Anſwer is extremely obvious, for the Nefen- 
der ſurely means not an expreſs Limitation of the Honours a= 
part, but ſuch as he himſelf afferts to be implied or contained 
in a Charter of the Lordſhip, or dignified Barony, to Heirs. 


male. Now, ſuch Charter the Purſuer does ſhew, and the 


Defender admits, viz. that of the Barony of Lovat, which is 
granted by the Sovereign in the Year 1539, Dilecto Cunſangui neo 
ſuo, Hugoni Domino Fraſer de Lovat, & haredibus maſculis. 

It ſeems impoſſible to deny, that the Barony thus granted, 
is a dignified Barony, as much as any other Lord's Eſtate can 
be ſo, and in the Senſe of the Defender ; for it is that very Ba- 
rony from which the Title of Dignity is taken, and, accord- 
ing to the Defender, had been enjoyed for above a Century 


before. If then Hugh Lord Lovat was, in the Year 1539, 2 
8 1 — 


Lord 
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Lord Baron, what was his Barony ? was it any-other than the 
Barony of Lovat contained in this Charter? And is it poſſi- 


ble to deny, that this was a dignified Barony (if any ſuch there 


be) from which the Sovereign gives the Lord Baron his Title ? 


wherefore, according to the Defender, we have by this Char- 
ter of the dignified Barony, the Deſcent of this Dignity of Lo- 


vat expreſsly limited to Heirs-male, not by an Argument, or a 
Preſumption only, but direfly, as if it were a Patent, contains 


ing the Honours alone, that was yet extant, and produced in 
Court; after which. the Defender cannot be ſurpriſed, if the 
Lords ſhould make it little Difficulty in giving the Cauſe againſt 
him, ſince ou? of his own Mouth he is thus condemned. Wo 

It was a very vain Diſtinction, which at the Debate was ad- 


vanced, betwixt the Words Dominium and Baronia, as if the 


former of theſe only were proper to dignified Baronies, and that 
the latter ſignified no more than a common Barony, which hun- 
dreds of Gentlemen had. Slender indecd is this Refuge, upon 
which the whole Streſs of the Defcnder's Cauſe is laid. For 
in Fact it is certain, and by many authentick * Vouchers can 
be proved, that theſe two Words, Deminium and Baronia, 
have blen promiſcuouſly uſed from the Time of our earlieſt 
Records to this Day, that the Baronzes of ſimple Gentlemen are 
frequently called Domiuia, and the Dominta of Lords are cal- 
led Barontes; but according to the Perſon to whoſe Eſtate 
| theſe Terms are applied, the Senſe of theſe Words is to be de- 
termined. And would it not be more abſurd to ſay, That 
theſe Gentlemen whoſe Eſtates are at this Day called Dominia, 


in the Charters from the Crown, are all Peers or Lerd Barons, 


than it is to alledge, that Lovat is not a Lordſhip, becauſe it is 


* The Barony of Houſfon is called Dominium, ſo is the Barony of Ranfurlie, 
both in Renfrew Shire The Barony of Lys in Dumbarton Shire, is called Domi- 
nium, and fo is the Barony of Swinton, in Berwick Shire, &c, On the other Hand, 
the Dominia of Lords are called only Baronies, as the Eſtate and Lordſhips of Hume, 


Semple, Lyle, Lovat, &c. 


called 


( SY 

called a Barons in the Charter aboye-recited, to Higb Lord 
Fraſer of Lovat. © 
And if either of theſe two Words be more fit than the 
other, to be appropriated to the Eſtates of Lords, it is not 
Dominium, which ſignifies no more than Property, but that 
of Baronia, as derived from Baro, which is the ancient n0- 
men dignitatis, and fo continues to this Day; for in every 
Patent of Honour, either in England or Scotland, by which 
one was created a Lord of Parliament, he is nominated and 
created by the Sovereign a Baron of the reſpective Kingdoms, 
and by thut Title the Peers of that Order now take their 
Place, on the Baron's Bench in the Houſe of Lords of Great- 
Britain: And as it is certain, that the Term of Baron has al- 
ways had different Signiacations, ſo the higheſt and moſt 
proper Senſe of it, is to expreſs the dignified Baronies, ot 
thoſe from which the Titles were taken of Barons- Banrents, 

or Lords of Parliament; And therefore the Purſuer vouches 
by this Charter, that the Honours of Lovat were limited to 
 Heirs-male, as well as if the E/tate of Hugh Lord Lovat had 
been called Dominium; and there is no Doubt but the De- 
fender (according to his own Kun muſt ſuccumb in the 
ä preſent Queſtion. | 

And this being the State of the Inveſtitures of the Fami- | 
ly of Lovat, from the Year 1539, downwards, it js certain, 
that nothing which has ſince happened, can alter the Deſti- 
nation of the Honours. For, Imo, Even a Refignation of 
the Eſtate by one of the later Lords Lovat in the Hands of 
the Crown, for a new Infeftment in Favours of his Heirs 
whatſoever, could not then have that Effet, ſuppoſing that 
anciently it could, becauſe, ever fince the Reign of James 
VI. when the Cuſtom began, that all the Grants of Ho- 
nours from the Crown, were made by diſtinct honorary 


Patents, emailing - no other Subject than the - Honours, 
nA | | it: 


it has never been "= or 1 that any Charter of 
an Eſtate, in whatever Manner deviſed, could have any In- 
fluence or Effect concerning the Honours of the Reſigner ; 
unleſs there was at the fame Time an expreſs Reſignation of 
the Dignity itſelf, and a new Grant of that in like Manner 
from the Crown ; and no Inſtance can be produced, at 
leaſt ſince the Reign of James VI. where the Deſcent of Ho- 
nours was altered in that Manner by a Charter, upon Re- 
ſignation of an Eftate, not expreſly mentioning the Honours 
in. the Reſignation from the —_— or in the new Grant from 
the Sovereign. 

But, 2dly, There was never in Fact, any fuch Reſignation 
made by a Lord Lovat, and a new Charter thereupon obtain- 
ed; for the proviſional Infeftment granted in the Year 1666, 
by "Hugh Lord Lovat, to Mrs. Anne his Daughter, was a baſe 
Inſefiment, holding of himſelf, and became void upon the 
Exiſtence of a Son of his Body. 
Neither did the next Hugb Lord Fraſer, the Defenders 
Grandfather, ever himſelf —.— the Efate or Barony of 
Lavat to the Crown, and obtain a new Charter to Heirs 
whatſoever, It is true, he became obliged in his Contract 
of Marriage in the Year 1685, to provide his Eſtate, Lands, 
and Baronies in that Manner; but he ſoon perceived his 
Error, and in the Year 1696, made a, new Diſpoſitiun of 
his Eſlate in Favours of his Uncle, the Purſuer's Father and 
bis He'rs-male; ſo that the only Inveſtitures of the Eſtate 
upon. which the Defender can pretend to. ſucceed, are thoſe 
which proceeded upon Appriſings, or Incumbrances picked 
| vp for that Purpoſe, by the late Preffonhal, from Creditors 

the Family; but theſe Inveſtitures can as little carry the 
Honour and Dignity to the Defender, as it could hive been 
Carried or poſſeſt by thoſe Creditors or Appriſers themſelves. 
And thus it appears, That as, according to the Defender's 
Argument, the Charter of the wa Barony of Lovat - 
the 


, 7 
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the 1539, did {tle the Honours with the Barony itſelf, to 
Heirs- male, the Dignity muſt ſo continue limited to this Day, 
tothe Excluſion of Females and their Iſſue; for by no At 
of the Crown, fince the Year 1539, has that former Settle- 
ment been altered, or a ne Deſcent of the Honours to Heirs 
whatfaever, introduced, 1 
The Purſuer has choſen to draw the above Remarks to- 
gether in one View, though they relate to Paſſages diſperſed 
through ſeveral Parts of the Defender's Information, be- 
cauſe they all relate to the Charters and Writings of the 
Family; but he ſhall now proceed to ſet down a few ſhort 


Remarks upon other Paſſages of the Information, in the Or- 


der e 
As to the Decreet referred to, it is to be obſerved, That Remarbs oa 


all theſe great Men mentioned in it, were then really in the reste“ 
Ranks oß Lords of Parliament, by Dignity of Peerage : For fubjoined to 
'tis dated the 17th of March, 1430, according to our Com- Page 34. 
putation, about three Years after the Act of 1427, where- 
by the ſmall Barons and Freeholders are exempted from per- 
ſonal Attendance in Parliament, when the Creation of Lords 
Barons by Dignity commenced. And it cannot be pretend- 
ed, That there was any of the Domini there mentioned, who, 
and their Sueceſſors, were not in the Rank and Quality of 
Lords of Parliament ever after; and for the Variation of the 
Stile, when the Diſtinction of Lords of Parliament from 
other Barons, was but newly begun, tis no great Wonder 
that they were not at firſt uniform in their Deſignations, 
ſinee that depended moſtly upon Clerks, who frequently 
varied in their Stiles from one another. Nor do we find that 
the Lords of Parliament are uniform in their Deſignations, 
till the ſubſequent Reign of King James IlI. 


— 2 x 4 » | ho R k | 
The firſt Propoſition is agreed to, as to patrimonial E —— 


ſtates. The ſecond Propoſition may be true in ſome Senſe, ons contained 
yet it is as true, that neither our Hiftorians nor Law- in the Defen- 


| yers have told us any where, That there is no Diſlinc- den? forma 
| ] , tion, 3 „ 


tion pe Medium. = 


1K 
tion to be made, or aſſerted, that the Succeſſion in Dig- 
nities deſcends by the ſame Rules, and to the ſame Per- 


ſons, that Succeſſion in Lands and other patrimonial E- 


ſtates in Commercio do deſcend. But on the contrary, 
they deliver their Opinions, as to the Reaſons and Founda- 
tions of our Cuſtomary Rules of Succeſſion, and as to the 


Steps and Degrees, by which they were introduced ; and 


direct us to ſuch Rules of our Determination, where our 
Cuſtoms are dark, as makes the Diſtinction which was un 


neceſſary to be noticed, in the Days of our firſt Lawyers, as 


being vulgo notum, ariſe very clear in our Day, though ny 


Remarks on 
theDefender's by the Divine Law, went upon extremely different Rules, 7 


Proof of the 
firſt Propoſi- 
tion, P. 9. 


Courſe of Time, and few Occurrences of this Kind ha 


ing, have contributed to render the Point more el of 
being diſputed. 
Succeſſion amongſt the Jes, or as the Defender has it, 


(as all their Politicks did) from thoſe we follow in Scotland; 


almoſt an equal Partition took Place amongſt them; Pri- 


mogeniture and all its Conſequences obtain with us, which 


affects all our Conſtitution, and particularly the Ratio dect- 
dendi in Succeſſions ab inteftato, in ſo ſtrong a Manner, That 


it is a Wonder to ſee an Authority brought from the one to 


the other. As to Leſlie, Chalmers and Innes, and the Stories 


of the Pi#s, the Purſuer apprehends, cloſe Arguments are 
not in great Abundance, where ſo extremely diſtant and un- 
certain Authorities are relied on. | 

The Purſuer apprehends, that the Paſſage of the learned 
Craig is intended by the Author, to prove quite the Reverſe 


of what it is here adduced for, viz. That long before the 


Conqueſt of England, the feudal Law, that is, Male-ſucceſ- 


ſion, ex provifione legis, and Female- ſucceſſion ex prov: ifione | 


hominis, took Place in Scotland. 
As to the Books of Regiam Majeſtatem, the Purſuer ap- 


i that theſe Paſſages adduced from it, relate to Suc- 


ceſſion 
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ceſſion in patrimonial Eſtates in commercio only; and that it 
now here affirms, that Dignities of Peerage in Scotland de- 
ſcend by the ſame Rules as Eſtates. But whatever be in theſe 
Books, the Purſuer cannot admit them to be of undiſputed 
Authority, ſince Craig, L. 1. Tit. 8. P. 7. and Lord Starr, 
L. 1. Tit. 1. Par. 16. and again, L. 3. Tit. 4. Par. 27. 
give their Opinions ſo ſtrongly againſt their Authority. To 
conclude this Propoſition, if the Defender underſtands it 
only of patrimonial Eſtates in commercio, which, by common 

Cuſtom, are granted heredibus quibuſcungue, the Purſuer a- 
grees with him in it, and it will not affect the preſent Queſtion, 


This Objection is Rated and anſwered, as if the Purſuer Remarks on 


had contended; that in our Days, and in the Days of Lord 


the Objection 


Stair, Craig and Balfour, Cuſtom had not, by the Frequency Detender's 


of the Addition of the word guibuſeungque, changed the natu- 
ral and feudal Meaning of the Word heres, without Addition: 


He has faid no ſuch Thing; but inſiſts, that the very Paſſage and his Ani- 


adduced from Craig, and the like Paſſage from Lord Stair, 
L. 3. Tit. 4. § 20, 21, 22. makes it very plain, that the 
Feudal Law was our proper Law in Matters of Succeſſion, 
and conſequently that with us, the original proper Significa- 
tion of the Word heres was Heirs-male, till Cuſtom, by the 
Frequency of adding the Word guibuſcunque, changgd that 
Signification of it. The Purſuer further admits, That with 
reJation to Settlements of all Eſtates, where the Addition 
of quibuſcungue has been common, the Word - heres has 
changed its Signification from Heirs-male to Heirs-general ; 
but as'the Reaſon of the Change lies upon the Frequency of 
the Word guibuſcunque, he apprehends, that if there are 
any Eſtates in the Grants or Settlements of which that Ad- 
dition of the Word quibuſcunque has never been common, 
but very rarely or never uſed, that Alteration of the Signi- 
fication of the Word heres cannot take Place as to theſe 
Eſtates : That were to extend the Effect beyond the Cauſe ; 
whereas the Purſuer apprehends, that the very abſtaining from 
the Uſe of the Word quibuſcunque, as to any particular Spe- 
„„ 8 2 „ cies 


P. 11 and 21. 
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cies of feudal Rights, demonſtrates, that the Alteration in- 
duced. by the Word quibuſcunque, was not to affect them. 

As to the Inſtance of the Grant of the Conſtabulary to 
Sir Gilbert Hay, by King Robert the Bruce, tis to him & 
heredibus; and this was fo far underſtood! of Heirs-male, by 
the Earls of Errol themſelves, that we have in this moſt 
noble Family, two feveral Inftances, where an Heir-male 
excluded an Heir of Line, mentioned by the Lord Lovat 
in his Inſtances in the higher Dignity, page gth. And the 
noble Lady, the Countefs of Errol, now poſſeſſes the Ho- 
nours of the Family, not by Virtue of the Grant by King 
Robert to Sir Gilbert her Anceſtor, & bæredibus fuis, but 
in Virtue of a Reſignation, upon which a Charter was ex- 
pede under the Greal Seal. in the 1674, by Gilbert Earl of 
Errol, in Favours of Sir John Hay of Killour her Father, of 
his Title, Honour, Dignity, and Precedency of Earl of Er- 
rol, together with the heritable Conftabulary of Scotland ;. 
ſo that it was very juſt, that the Counteſs of Errol had her 
Right ſuſtained and affirmed by the Court of Claims at the 
laſt Coronation, and that the Lady's Deputy had his due 
Place aſſigned him. 5555 Mien Uk 

As to the Inſtance adduced of Strathern; the Charter is 
granted by King Robert II. to Earl David his Son, & here- 
dibus ſuis. For a full Anſwer to this, the Parſuer refers to 
his printed Anſwer to the Inſtance of Strathern, whence it 
will appear, that by the Lawyers, the juriſperiti, as Bu 
chanan ſays, ex archivis, as Sir Jobn Scot ſays, the Earldom 
of Stratbern, though granted to Earl David, & heredibus, 
was conſtructed as a Male- fie. | | 

But to put this Point out of all Diſpute, we have a ſolemn 
Decrect in ford, partibus comparentibus, of the Lords of 
Council and Seſſion, in the 1502, whereby a Service of Jobn 
Lord Somervel, as Heir to his Father William Somers vel, is 
reduced and declared null, on this preciſe Point, that the In- 
queſt had found the deceaſed William Somer vel, to have * 

| | | the 
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the laſt veſt and ſeized of the Half of the Lands of Gilmar- 
ton, it being of Verity, that the ſaid Infeftment had proceed- 
ed upon a Charter from Malice Earl of Monteith (as Earl of 
Strathern) and that the faid Lands were Part of the Earl- 
dom of Strathern, to which the faid Malice had no Right, 
either in Property or Superiority; and Alexander then 
Earl of Monteith, Heir of Line to the ſaid Malice his 
Grandſire, and by him to David Earl of Strathern, is in the 
ſaid Decreet marked preſent, and confeſſing, that his Grand- 
ſire Malice Earl of Monteith, had no Right, either in Pro- 
perty or Superiority, to the ſaid Earldom of Stratbern. This 
is a Deciſion ſo directly in Point, not only as to the Earldom 
of Strathern, but even as to the antient Meaning and Import 
of the Word heres, without the Addition of the Word uibuſ- 
cunque, that the Purſuer hopes, it will leIve no Place for fur- 
ther Diſpute about it. The Voucher of this is a Confirma- 
tion of the ſaid Decreet under the Great Seal, wherein it is 
narrated. at full Length. | | n 
The above Remarks, particularly on the e Remarks on 
fition itſelf, do ſufficiently clear, how far the Defender's 4 ack 
Demonſtration of it affects the preſent Argument. Balſbur 2d Propoſi- 
and Craig wrote of Points, that had been the Subject of *9% 5 
Litigation in their Time, eſpecially ſuch wherein Cuſtom 
had innovated the feudal Rules; but as that had then made 
no Impreſſion upon Succeſſion in Dignities, and no Body 
had thought of crouding them in with patrimonial Eſtates, 
it was too early for the Diſtinction to occur. As to the 
Paſſages from Lord Stair and Sir George Mackenzie, they 
plainly relate to Caſes where Succeſſion in Dighities fall to 
Females, ex proviſfone hominis; ot if one Caſe, @& provi- 
one legis, viz. upon the total Failzure of Heirs-male de- 
ſcended of the firſt inveſted. As to the Revocations of our 
Princes, Craig, L. 2. Dieg. 16. Pag. 4 and 5. has giben 
a clear Account of the Reaſon on which they proceeded, 
which fully ſhows that they had Relation only to patrimo- 


nial 


„„ 
nial Eflates, but noways to Dignities; his Words are, J 
715 revocationibus, ea verba, quibus princeps conſcientiæ ſeru- 
pum, aut quia contra leges ea fatta dicat, pretendit, puto male 
 znſerta, & pro non inſertis habenda, Sc. And afterwards, 
Vis enim neſcit grave prajudicium principum commodis fiert, 
quands cuſiodia mulieris ad eum devolvitur, quam ſi cuſtodia. 
ſive warda famine fuiſſet ; nam Femina heres, fi in wardam 
cadit, ſecum etiam totum bæreditatem plerumque trahit, cum 
maritagii haredrs maſculi plerumque non magna fit &ſtimatio. 
So that the firſt Concluſion is without Foundation, and the 
ſecond only holds with Reſpect to e Eſtates, but 
| noways to Dignities. 
Remarks on As to Leſlie, Chalmers, the Pifs, and Regiam Majeſtatem, 
Proof of dis {9 the Purſuer refers to what is above, and ſhall, rather than 
Propoſition on take up much Time, yield all that can be brought from 
Page 14 ard theſe Authorities, to the Defender. But, as to the Inſtance 
T of the Conſtabulary in the Family of Galloway, he ſays, 
Imo, That it came firſt into that Family, upon the Failzure 
of Heirs-male. 2d, It was not hereditary, but at the Diſ- 
poſal of the Crown, for it did not go in the direct lineal 
Succeſſion, but to ſuch Relations of the Family as the Crown 
thought fit. See the Purſuer's Anſwer, Page 30. As to 
what relates to the Family of Carrick, Page 16, ſee the An- 
ſwer to Carrick in the Purſuer's Memorial in the Dignity of 
Earls; and we ſhall add, that when the Lady ſucceeded to 
the Eſtate of the Earldom of Carrick, there was, Imo, No 
Heir-male exiſting of the firſt Grantee. And, 246, It is 
plain, there was a new Creation to the Huſband, Robert 
Bruce himſelf, who was Comes de Carrick, who muſt have 
been inveſted, fince the Son would otherwiſe have been Earl, 
without the Father's Refignation, on the Moment of his 
Mother's Deceaſe; whereas the Dignity came to the Son. 
upon an After-reſignation of it by his Father. 
As to what the Deſender ſays, from the Hiſtory of Eng- 
Whack the Purſuer has no where inſiſted, That the . 
ol 
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of Succeſſion to Dignities in England, are the ſame with 
theſe in Scotland; on the contrary, he apprehends it is 
plain from many Arguments, and particularly from Craig, 
L. I. Dieg. 7. and 8. that the Body of the Eagliſß Law is 
_ originally Saxon, and that there is but a faint and imperfect 
Mixture of. the Feudal Law, introduced. by the Normans 
to it; and more particularly the Purſuer has ſhown. in his 
own Information, that William the Conqueror followed the 
Rules of the Saxon Succeſſion in Dignities, in his Conceſſions 
of the Earldoms of. Northumberland and Leiceſter, &c. 
whereas the Lands of. Scotland are originally and properly 
feudal, as Craig has it, L. 1. Dieg. 4. Hoc jus feudale 
bujus-regni proprium & peculiare efſe, ad quod in rebus dubiis 
recurrendum, c. And again, L. I. Dicg. 8 F 10. Ex ejus 
ſeaturigine & fontibus, omne jus quo hodie utimur in foro de- 
fluxerit, And a little after, Apud aquos rerum æſtimatores 
obtinebo.-nullum aliud eſſe jus proprium in materia ſucceſſionts 
hereditarie, &c. | | C 
The Purſuer does not remember of his having made any 

ſuch Diſtinction between the Deſcent of Offices, and other 
noble Dignities, as the Defender mentions in the End of 
Page 15. And for Anſwer to what is ſaid concerning the 
Earldom of: Carrick, for removing that imaginary Diſtinc- |. 
tion, the Purſuer refers to what is. above, concerning: that 

noble Family. And as to what is ſaid from Sir Tames Dal- 
rymple's Collections, the Purſuer inſiſts, that he has advanced 
nothing but what is very conſiſtent with the Inſtances point+ 
ed at 1 an that learned Author; he has no where alledged, 
that a Female never had a Peerage in her Perſon, 2 leſs 
that a Perſon of great Diſtinction, marrying the Daughter of 
A Peer, and who egjoyed his Eſtate by Succeſſion, was never 
created a Peer by the Title and Dignity, of her Anceſtors, 
which appears to have been the Caſe of Bruce the firſt Earl 
of Carrick ;; on. the contrary, the Purſuer agrees, that there 
are many Inſtances. of Females enjoying the Dignity of 
TE, Es Peerage 3 - 
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Peerage; but inſiſts that theſe were either after a total 
Failzure of Heirs-ma'e of the firſt inveſted, or by particular 
Proviſion in the firſt Inveſtiture, contra commune jus ſucceſ- 


inis, or more commonly by Creation with their Huſbands, 
at, or ſoon after their Marriage; and the Purſuer apprehends, 


that all the following Inſtances of Females enjoying the Dig- 
nity of Peerage, mentioned by the Defender, are in one or 
other of theſe Caſes. 

What relates to the Family of Mar, does not affect the 
preſent Queſtion; for when thoſe Ladies ſucceeded, the Male- 
Line was quite extin ; we ſhall therefore only remark, 


That 'tis ſaid, without any Authority, That King James IL 


founded his Claim to the Earldom of Mar, upon a Right of 
Blood, as being deſcended of a Daughter of the Family by 
King Robert I.'s Queen, who was the Earl of Mar's Daugh. 
ter. Fordun's Continuator tells us upon what Occaſion he 


claimed it, in theſe Words, Obiit Alexander Comes de Mar, | 


Anno 1437, & quia Baftarilts erat, Rex fibi ſuccęlſit, guame 


vis de jure Domini Erſeine & Lyle ſuccedere debutſſent. And 
after that the Lord Erfeine was reſtored by the Queen and 


Parliament i in the 15666. 
As to what is aſſerted relating to the Earldom of Fife, 


the Purſuer judges the Inſtance to be fully anſwered; in what 


is faid in bis Anſwers to the e 8 Condeſcendence in 


the Rank of Earls, Page 15. 


The Inſtance of Strathern, which is hire again. repeated 


by the Defender, is fully anſwered in what is above, and 1 in 


his ſaid Anſwers, Page 27, 28, and 29. 
To what relates to the Caſe of the old Earl of Buchan, the 


— Purſueg hopes he has given a full and ſatisfactory Reply in his 


ſaid printed Anſwers, in Page 11 and 12, and ſhalt only add, 
That as to the Reduction and Declarator of Precedency, raiſed 
at the Inſtance of the Counteſs of Buchan, againſt the Earls 


of Glencairnand Eglington in the 1628, this was Three Years 


after ſhe and the Earl her Huſband had acquired Right to the 
. and 9 which were enjoyed by the former Earls 
of 
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of Bucban, upon a Reſignation, in which it is remarkable, | 


that the Heir-male concurred ; Whereby, without all Que- 
ſtion, the Lady had a very juſt Title to the Precedency the 


claimed, in regard that James Earl of Buchan her Anceſtor, 


was in the Quality of an Earl in the Reign of King James Il. 


| whereas neither the Earls of Glencairn nor Eglington were 
raiſed to their reſpective Dignities, till the Rog « 


of King 
James IV. 


As to what relates to the Family of Atlole, the ſame is Pa 


fully anſwered.in the Purſuer's ſaid Anſwers, Page 6, 7, and 
8. And as to the Family of Athole that is now poſſeſt of 
that Dignity, it was given-by.a new Patent to 7abn Earl of 


V ullybardine ; for tis plain the Dignity of the former Earl of 


thole, who. died in = Year 1594, failed with himſelf; and 


bis eldeſt Daughter, the Counteſs of Tullybardine, was never 


Counteſs of Aclole, nor is ſhe ever deſigned otherwiſe than 
Eldefl Daughter, and one of the four Heretrixes of John 
umqubile Earl of Athole. So that her Son, after her Deceaſe, 
being created Eatl of Athole, was not by any Right he had 
by Succeſſion to the Title, but merely by the Grace and Fa- 
vour of the King, who was pleaſed to honour him with that 
Dignity. So that it is ſome what ſurprizing to find this Act 
of a Prerogative the Crown has, in diſpoſing of Dignities, 
(which was plainly exerciſed, to ſupply, by a. new) Creation, 


with an ancient Rank, the Defect 5 an Heir by a Females 
Right) called a Judgment of the Crowu, in Favour of ſuch 


Heir : For, to ſuppoſe the-Heir by a Female had the Right 


of Succeſſion ex lege, is directly to ſay, That this Act of the 


Crown (or Judgment, if the Defender pleaſes to call it ſo) 
was ſuperfluous and unnece 


ry. 
As to what is alledged in the F awily of Sutherland, there. Page 21. 


is nothing like Courteſy appearing in the Huſbands of Heir- 
eſſes of Earldoms, ever ſince we had Records, without a new 


Etection; and this of Adam Gordon mult be in the uniform 
Way of _—_— that is, he * been created by Cincture and 


HBelt- 
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Belting, as the Manner was; for it would be very ſtrange to 
imagine, that if Courteſy in a Dignity was a common and 
uſual Thing in that Age, and yet that it ſhould have wore 
out ſo intirely in the next; that no Huſband of a Countefs 
in this laſt Age, nor in our own Time, pretends to any ſuch 
Thing; for though the Dignity of the illuſtrious Family of 
Errol, though it be now in the Perſon of a noble Lady, by 
ſpecial Proviſion, yet the Gentleman her Huſband does not 


claim the Courteſy. | BE 
Remarks up- The Defender ſeems extremely averſe to explain the true 
Mrs aud Nature of the Alteration introduced into the Parliament of 
in Page 23d, Scotland, by the Acts here referred to, and the Difference be- 
24th, and tween that and what happened in England in the Time of 
— 2 4 King John. The Purſuer therefore craves Leave here to ſtate 
Alteration of that Matter in a few Words, and to explain in what Point 


_ Conftien- both the Nations agreed, and wherein they differed. The 
Reign of Alteration in both Kingdoms was this, That an hereditary 
ee . and Scat in Parliament ſhould in neither Kingdom be held as a 
nr Right, Privilege or Burden (call it which you will) ne 
ceſſarily flowing from, and annexed to Lands held in capite 

of the Crown, and that all the Privilege to be held in Vir- 

tue of ſuch Tenure, ſhould be the Right of electing, or 

being elected to repreſent a Shire or County in Parliament; 

but that the Crown ſhould ſtill have a Power, as the Foun- 

tain of Honour, to raiſe ſuch of the ſaid antient Barons by 

Tenure to the Dignity of Peers, either by Writ or Patent, ag 

the Crown pleaſed, and that thoſe ſo dignified ſhould: have 

an hereditary Seat in Parliament; and in this both Nations 

agreed. | 8 N 

They differed indeed in this, That all the Barones Ma- 

jores in England, were at once adopted into that Dignity 

in the Reign of King Jobn, and the Crown continued 

from thence to the Time of Richard II. to exerciſe its 
ö Prerogative of granting Dignities of Peerage, and calling 
l additional Barons in the ſeveral Ranks of Nobility, by 
s | | ſpecial 


( 


| ſpecial Writ; and from the Middle of Richard the H's Time 
began the Cuſtom of granting ſuch Dignities, entitling thoſe 
who were dignified, to an hereditary Seat in Parliament, by 
Patents of Honour, which will appear to have been uniform- 
ly granted and limited to Heirs-male, a few ſpecial Patents 
exceptag 2h 5 4 A 27 th 
On the other Hand, the Alteration was introduced into 
Scotland by flow Degrees, and was not perfected till ſeveral 
Ages after it was firſt begun ; ſo that the hereditary Seat 
in Parliament virtute tenure, continued to be enjoyed for 
ſeveral Generations, viz. from the Reign of James I. to the 
Middle of James VI. while at the ſame Time the Crown was 
beſtowing hereditary Dignities of Peerage, like thoſe of Eng- 
land, by raiſing the Heads of great Families to the Dignity 
of Peerage, till at laſt, after a conſiderable Number of ſuch 
Peers by Dignity were erected, all thoſe who had enj»yed an 
hercditary Seat in Parliament virtute tenure, were at once 
reduced to have no other Right than that of electing, or be- 
ing elected; ſo that the Defender ſuffers himſelt to be as 
much miſled, when he draws a Conſequence from the Suc- 
ceſſion to a Seat in Parliament virtute tenure, to Succeſſion 
in Dignity, as he does when he infers Succeſſion in Digni- 
ties, from Succeſſion in patrimonial Eſtates in commercio, to 
which a Seat in Parliament was anciently annexed, if they 
held in capite of the Crown: But as Dignities never were pa- 
trimonial, nor in commercio, Succeſſion in them retained the 
original Nature of Feudal Rights, which neither were aſ- 
fignable, nor paſſed by Succeſſion to Heirs-general. _ 


As to the Inſtances of Carlyle, we know not to what Ds Remarks on 
poſe ſo long a Deduction of the Lord Carlyle's Caſe is ſet the Defend- 


down, when 'tis ſo fully ſet forth in all the Defender's Pa- 


er's Inſtances 
on the Rank 


pers before, That Michael Lord Carlyle did diſpone his E- of Lords 


ſtate to his ſecond Son, in the 1575, which was confirmed. 


under the Great Seal, is a Fact cannot be refuſed by the 
| - Defender ; 


Page 29. 
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Defender ; That when the Competition commenced be- 
twixt the Heir- male and the Heir of Line, great Hardſhips 
were put upon the Heir-male by the Relations of the Heir 
of Line, are plain and. obvious; That the Heir-male may 
have waved 'his Right to the Dignity. during the Compett=- 
tion, we allow; but deny that ever the Heir of Line ob- 
tained or uſed the Title of Lady Carlyle all that while. In- 
deed, when the Right to the Eſtate came to be veſted in 
her Perſon, ſhe called herſelf Lady Carlyle and Torthorald,. 
but that was as Proprietor of the Eſtate of Carlyle, but we 
deny that ever the Peerage of the Family was in her, other- 
wiſe why would Mr. Douglas her. Huſband have taken a 
new Creation to be Lord Torthorald in the 1609, which 
gave him a younger Rank and different Title ? 

As to waat is ſaid anent the Heir-male of the Family of 
Harris, and of the great Age he muſt have been, becauſe 
he was Heir-male of that Family, we are at a Loſs to ſee 
the Conſequence ; for the Purſuer does not concern him- 
ſelf, what was the preciſe Relation in Blood that Heir-male 


had to the Lord Harris, nor whether he was Son, Grand- 


ſon or Great Grandſon of the Family; all that the Lord 
Lovat ſays, is, That he might be Heir-male of that Fami- 


ly, and yet not Heir-male of any of the Lords of Harris, 


and ſo could not have any Right to the Dignity, not being 
deſcended of the firſt Grantee; For, though he be called 
the Heir-male to the Lord Harris, he is not called Nephew 
to him, or Couſin-german, but Heir-male in General, and 
might be, as it is very probable he was, a very diftant Male 
Relation, after feveral ſucceſſive Deſcents from a collateral 

Branch of the Family. + erp ol 
As to Salton, tis agreed on by thoſe who a e moſt con- 
verſant in Matters of Antiquity, the Lord Salton poſſeſſes 
the Honour by a new Patent, and an Act of Parliament 
MSN ö con- 
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confirming that Patent; befide, for what appears to the 
Purſuer, there was no Heir-Male of the Family, which 
might be a Motive to induce the King to give the Honour 
to the Heir of Line, on the Failure of the Males, with the 
former Piecedency, which is a Practice the Crown has done 
in many Inſtances, as well as in the Family of Ph:lorth. 


As to the Cale of Oliphant, the Putſuer is at a Loſs to Page 32. 


underſtand the learned Gentleman's Argument for affcrt- 
ing, in the Family of Oliphant, That the Eſtate was never 
erected into a Lordſhip; the Lords of Oliphant were 
plainly: Lords of Parliament, in the Time of King James 
III. and in the Inveſtitures of their Eſtate, the Lordihip of 
Oliphant is called Baronia, which was the ordinary Detig- 
nation Lordſhips had; for Dominium no more imports a 
Peerage of a Lord Baron, or. carries the Honour along 
with it, than it does of a. Dukedom or Marquiſate ; for 
we can venture to. ſay; That moſt of all the Eſtates of 
Lords Barons, after their Creations, and being in the Rank 
of Lords, were. erected only into Baronias; not a Word 
of Dominium was in the. Families of Hume, Leſlie, Sem 
ple," &. | 55 


The Purſuer no where. aſſerts, That Sir James Douglas Page 36. 


the Huſband of the Heir of Line got the Title or Lord 

and Lady Mordingtoun, with the Rank and Precedency of 
the ancient Lord Oliphant, but ſays quite the contrary, . 
vig. that the Lord Oliphant; the Heir-Male got his-own 7}, 

Precedency in the ſame Rank and Degree he ſtood in, by 
Virtue of the Decreet of Ranking: in the 1606, as appears 
by. a Copy of it, ſet down by Sir George Mackenzie, in his He- 
rauldry and Precedency, Page 47. compared with another 
Lift of the Nobility inſert by Sir George, in his Preceden- 
cy, Page 51. in both which Liſts Oliphant is placed imme- 
diately after Elpbinſton, and before Lovat. As for the Heir- 
Female's Hoſband getting a new Patert afterward to be 
Lord Mordingtoun, in the. 164, the Purſuer has no Con- 
| cern 


Page 36. 


Remark on 


Page 30. 
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cern with it, or with the Precedency he got above his 
Creation; but he is informed, that it was the Place and 
Rank of the Peerage of Torthorold, that extinguiſhed a 
little before, which the King beſtowed on Sir James Dou- 
glas, when he was created Lord Mordingtoun ; for, this plain- 
ly appears from the Ranking of the Nobilityf in 1006, and 
the later Rolls, where Merdingtoun is directly placed where 
Carlyle was; fo that the Reaſoning upon this Caſe, being 
upon a Miſtake in Fact, all the Superſtructure built upon 
that Foundation falls to the Ground. 222 

As to the Inſtance of Burleigb, we refer to the Anſwer 
given thereto already, in the Purſuer's Condeſcendence 
and we ſhall only add, That 'tis evident the Dignity muſt 
hive been by ſpecial Patent, and Provifion to Mzchael the 
firſt Lord Burleigh, and his adopted Son Robert Arnot of 
Newton, otherwiſe he could never have been Lord Burleigh. 
And that no Pretence of Controverſy may remain, we find, 
That tho' his Lady died in the 1638, he enjoyed the Title, 
Dignity and Honour of Lord Burleigh, for fourteen Years 
thereaftcr, till his Death, in the 1652; and all this while, 
no Claim or Pretence is laid to the Honour, by John Ma- 
ſter of Burleigh his Son, who according to the Defender's 
Reaſoning, had Right to the Dignity, the very Moment 
of his Mother's Deceafe. Wires” 
The Purſuer is ſome what ſurpriſed at the Tranſition made 
from the Patent granted to Broomflezt Lord Veſcy, in the 
27th Year of Henry the VI. of England, and the Heirs- 
male of his Body, to the Creation of the Earl of Bothwel, 
in Parliament, by James the IV. of Scotland; where the 
Word Hæredes, without the Addition of gurbuſcunque, is 
uſed. The Purſuer has often repeated, That the Succeſſion 
in Dignities of Peerage in England, gocs upon different 
Principles, and is regulated by Laws of different Origins 
and Natures from thote in Scotland: So that there is no Pa- 


rity of Argument from the one to the other, But as to the 
| | Caſe 
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Caſe of Bothwel, the Purſuer craves Leave to remark, I 710, 


That the Record mentioned confirms what he has always 


aſſerted, That a Charter ereQting Lands into a Comitatum or 
Dominium, or Baroniam, does not make an Earl or a Lord 
ol Parliament; but the Dignity is conferred, as the Words of 

the Record are, per praecinetionem gladii, ut moris eſt. The 
Purſuer ſhall not here repeat the many Inſtances which he 
has elſewhere given to prove this Point, but ſhall refer 
to what is contained concerning the Earldom of Mur- 


ray, in his additional Condeſcendence, from = I 5th, to 


Page 21. 
2do, It is obſervable, that the Defender here argues from 


the Charter granted a few Days before the Erection of the 
Lordſhips of Bothwel and Crigbton, bæredibus quibuſcungue, 
as if that neceſſarily determined the Sueceſſion in the Dig- 
nity granted a few. Days after, hæredibus, without Addition 


to Heir s. general: The. Purſuer confeſſes, if that had been a 


Charter of all the Lands belonging to the Family, and that 
the Succeſſion had not been expreſſed at all in the Creation, 
it would have afforded a ſtrong preſumptive: Argument, that 
the Dignity was intended to deſcend .to Heirs-general, with 
the Eſtate, but when the Lands of Hails, and many other 


Lands, which were the ancient Family-Eſtate, are not com- 


prehended in that Charter, and hœredibus quibuſcungue are 
the Words determining the Succeſſion. in the Lands, and 


kæredes only determine the Succeſſion in the Dignity; the 
Purſuer apprehends, the preſumptive Argument fails, and 


nothing can be concluded, but that a Daughter might have 


carried off the Lordſhips of Crigbton and Bothwel, if a more 


remote Heir. male had ſucceeded to the Dignity. 


But when the Defender argues in this Way, tis hoped he | 


will not refuſe, that there is ſome Weight in the Argument 


brought by. the Purſuer, from the Charters taken by Lords 


Barons, of their whole Lands, almoſt univerſally to Heire- 
male, upon their _ created Lords of Parliament, in Caſes 


where. 
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where there are no Words at all expreſſing to what Heirs th 
Dignity is to deſcend, | | 
Remarks on The Purſuer cannot but agree with the Defender, in think- 
Fage 38, 39, ing it unneceſſary to inſiſt on the Laws of other Nations; 

40. | i 
none of our Lawyers have directed us to the Laws of Nor- 
mandy, nor indeed to the Laws of any of the many King- 
. doms, mentioned at the Bottom of the Page, from Perezzus, 
for our Conduct in doubtful Caſes of Succeſſion; the Pur- 
ſuer therefore ſhall follow the Defender, to what he fays in 
Page 39 and 40, concerning the Feudal Law, to which our 
greateſt Lawyers do very poſitively refer us; as to which 
the Purſuer apprehends, That whatever Differences of Opi- 
nion happened between Gerardus Niger and Obertus de 
Orto, they and all other Feudiſts happened to agree per- 


ving this Diverſity he ſays there is, as to Male Succeſſion, 
the Purſuer craves Leave to ſet down the Words of that 
Author, to which he refers, viz. Requiritur, num in fac- 
ceſſore feudali, ut fit habilis ad præſtanda ſervitia unde ex- 
cluduntur, 1. Fæminæ, tam defuncti filie, quam ejus agnatæ 
a latere, & per conſequens, etiam illi qui per illum famineum 


vel patio ad fæminas tranſitorium, in ejuſmodi feudis defi- 
cientibus, vel agnatis maſculis, famine, earumque progenies 
ad ſucceſſionem admittuntur, in qua tamen progeme ibidem pri- 
mum maſculi, ac his non exiſtentibus, famine ſuccedunt. From 
which Paſſage, the Purſuer deſires it may be obſerved, 
that he is far from ſcrewing his Argument to the Ex- 
tent of the ancient Feudal Law; on the contrary, in the 
whole .Courſe of his Reaſoning, he admits, that all Feu- 
dal Rights, and particularly Dignities in this Kingdom, 
;are, as to * of the Nature of feuda feminea. 
As to the Exception ſubjoined, concerning Succeſſion 


in feudo franco vel conditionato, the Purſuer alſo agrees 
| 33 55 With 
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fectly as to Male Succeſſion ; and becauſe the Defender has 
made Choice of Struvius's Syntagma juris feudalis, for pro- 


ſexum ſunt ulterius progeniti, niſi feudum fuerit famineum, 


1 
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with him in that; but before the Defender can have the 
Benefit of that Exception, he muſt prove, that the feudal 
Right he contends for, is feudum francum or conditio- 
natum ; for Craig, L. 1. Tit, 10. § 4. in medio, tells us, 
Quod feudum nunguam dicatur francum, mfi exprimatur, 


nam cum feudum francum non fit feudum proprium, ſemper 


praſumitur pro proprio, nifi improprium probetur ex tenore 
conceſſionts. And to ſhow how juſtly the Defender tranſ- 
lates feudum francum, by Ward, the Purſuer begs leave to 
ſabjoin ſome few Things our learned Feudiſt Craig ſays of 
the one and the other Species of feudal Rights. Feudum 
francum, ſays he, Dict. & 4. improprium feudum eft, five 
non rectum, neque cum definitione feudi in naturalibus qua- 
lilatibus convenire poteſt, nam a ſervitiis omnibus eſt immu- 
ne. But of Feudum wardæ, he ſays, eod. Tit. 19. Tale 


feudum cum feudi definitione, quam præmiſimus, & cum na- 


turalibus ejus qualitatibus omnibus convenit, itaque retle 
feuds proprii nomini cenſeri debet, in utroque enim tenens, 
ſec vaſſalus ad ſervitia tenetur, fed honeſia; immo & in 
hoc convenit maxime, quod ſemper præſumptio fit pro hoc 
feuds, niſi aliud ex tenore inveſtituræ conſtiterit. So that 
there are truly no two Things that go under the Name of 
feudal Rights, more widely different, than Feudum francum 
and Ward, which the Defender ſeems to reckon ſynony- 
mous. For Anſwer to the Query in . the End of Page 40. 
the Purſuer refers to his Information, where he ſhows, 
that whatever was the Caſe of patrimonial Eſtates, as to 
the Right of Primogeniture, yet he has no Occaſion, in 
this Caſe of a Dignity, to enter into that Queſtion, ſince 
it appears from the Books of the Feus, L. 2. Tit. 55. that 
ſo early as the Days of Barbarea, that Dignitics did not 
divide. | MINN CESS 


The Purſuer begs Leave to ſay, the Defender ſeems to have þ\.,,.1. on 
laid the Ohjection, and choſen a Law from the Pandedts for me Otjectians 
his own Purpoſe, The Purſuer never laid his Objection to tent? whe 
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Female Succeſſion, on the Suppofition that the Fair Sex was 
uncapable of enjoying Dignities; on the contrary, he appre- 
hends, the Law rightly ſuppoſes, that theit Merits will often 
procure them Dignities in their own Perſons, or at leaſt 2x 
proviſſone hominis: But that it being fitter for Children to 
take their Rank and Condition in the World from their Fa- 

ther's, than from their Mother's Family, the Law has made 
Honores, Munera, and Dignitates deſcendable only by the 
M,ales. The Purſuer therefore cannot but obſerve, that the 
Law which the Defender has choſen to mention, does not at 
all relate to Succeſſion ; he therefore thinks it neceſfiry* to 
mention L. 13. J. De Muneribus & Honoribus, which does 
relate to Succeſſion, in theſe Words, Vacatio, itemque immu- 
nitas, que liberis & poſteris alicujus data ęſt, ad evs dun- 
taxat pertinet, qui ejus familie ſunt, And L. 1.4 2. F. De 
Jure Immunitatis, in theſe Words, Sed & generi, poſteriſ- 
que date, cuſtodiæque ad eos qui ex faemims nati ſunt, non 
re As theſe Laws are not founded on any ſuppofed 


ncapacity of Females enjoying Dignities, but on the Impro- - 


. 


and not of their Father, the Force of them does not ſeem to- 
be taken off by the Defender's Anſwer : As to what the De- 
fender ſubjoins to his Anſwer to this Objection in Page 42. viz. 
That the' Eſtates were erected into Earldoms and Lordſhips, &c. 
the Purſuer muſt again refer the Defender to the hypothetick 
Argument from the Charter of the Lordſhip of Lovat in the 


Year 1539, ſettling the Succeſſion of the Family on Heirs- - 
male; for he can ſee no Reaſon why that Argument ſhould be: 
_ "good to carry the Succeſſion to the Heirs-male, in ſo many Fa- 


milies as the Defender has applied it to, and yet be of no Force 
- Remark on as to the Family of Eovat. | 3 


the Objetion The Purſuer apprehends this Objection is likewiſe imper- 


fated by the fectly lated, for the Purſuer does not lay the Weight of the 


Defehder, in : 7 
Page 42. „ Preſumption upon the Tenor of Patents alone; But, 1m, 


Jn, Panel Upon the uſual Cuſtom of Deſcent in Dignities, both __ 
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priety of Children's following the Condition of their Mother, 
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and after Patents came in Uſe. 24, Upon the Feudal Nature 


of our Law of Sueceſſion in Scotland. 37i0, He conjoins this 
Circumſtance, in which the Defender agrees with him, vis. 


That James I. took his Model ef diſtingniſhing Seats in Par- 


liament by Dignities, from theſe which were anciently more 
extenſive by Tenor, from England, where Dignities by Patent 
had been in Uſe for many Years, vix. From the Middle of 
Richard II. and during the Reigns of Henry IV. Henry V. 
and Part of Henry VI.'s Reigns, all limited to Heirs-male, 
becauſe, perhaps, by the Laws of England, they would have 
been deſcendable to Heirs-general, and from thence conjoined 
with other Circumſtances; the Purſuer apprehends it may be 
inferred, that James I. and his Succeſſors would have taken the 
ſame Care he had ſeen taken in England, to limit the Deſcent of 
Dignities to Heirs-male by expreſs Proviſion, if the general Law 
in Scotland had not directed them of itſelf in that Courſe ; 


but as theſe are preſumptive Arguments, the Purſuer lays no 
farther Strength upon them, than as they concur with other 


more direct and legal Proofs, to demonſtrate that Male Suc- 


ceſſion is the legal Succeſſion in Dignities, by the Laws and 


Cuſtoms in Scotland. 


The Defender is pleated to mention another Conſideration, Remark on 
taken from the Situation of this Family, which likewiſe 1 


ſerves a due Attention: As to what the Defender calls the 
Humour and Conceits of Higbland Clans, who are fond of 


being led and governed by a Chief, who is capable of bear- 


ing Arms. Whatever Reaſon there be for giving that Choice 
the Name of Humour and Conceit, and however it may be 
abated in later Times, and hkely to wear out, yet it is certain, 
that in former Times, much later than the Original of this 
Peerage of Lovat, the Higbland Clans were capable of being of 


great Service to the Crown; and as Intereſt among them recom- 
mended the Heads of Families to the Dignity of Peerage, ſo this 


Preſumption concurs with many others, viz. That what in- 
fluenced the Choice of the firſt inveſted, would likewiſe have an 
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Influence, in directing the Courſe of Succeſſion, to deſcend 
on thoſe who would have the like Intereſt, 1 is, on Heirs- 


male. 
The Purſuer is at a a Loſs to know, where theſe great Poſſcflions 


in the South are, that belonged to the Family of Lovat, which 
the Defender pretends were as valuable as his Poſſeſſions in the 


Highlands, that were ſettled: upon Heirs whatſoever. The Pur- 
ſuer can venture to ſay, that tho' that Family had vaſt great Poſ- 


ſeſſions in the South of Scotland in ancient Times, he is ſure, that 


his Anceſto:s, ſince the Reign of King David II. had not one 
Foot-breadth of Eſtate be-ſouth Ferth : And if he means the 
Lands of Go ford in the North, they are no Barony, but a Parcel 
of Lands, that are given to the Houſe of Lovat by the Earl of 
Rojs ; and of all which King James I. as Earl of Roſs, gives a 


| Charter to Hugh Fraſer of Lovat, to him & heredibus ſuis, by © 


his Charter under the Great Seal in the Records anno 1430. 
The Defender has very much obliged the Purſuer, by print- 
ing a Genealogy of the Family, from Hugh Lord Lovat, his 


Grandfather, who died in the Year 1646, which ſhows, that he 


is but the ſecond Degree removed from the common Anceſtor, in 
the Male Line, whereas the Defender is but the fifth, deſcended 
from an Heir-female, and of another Sirname. 
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CRE AT I 0 NS of 1 of Parliament, ſince 
that Dignity came to be conſtituted by Letters 
Patent, in the Reign of King James VI. that 
are either in the public A or otherwiſe 
inſtructed by the Patents themſelves, and other 

authentic Vouchers. 


IR James Stuart of Down, was, by King James 
VI. created Lord Down in Parliament, the Penult | 
& November 1581; and had likewiſe Letters Patents : 
8 under the Great Seal; but both the Act of Creation, and 
7 the Charter of Erection, limits the. Defcent of the Honour, 
| M Reference to a Charter formerly granted by King 


* 
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Henry and Queen Mary, to the ſaid Sir James Stuart, 
: therein defigned, Eguiti aurato, of the Barony of Down, | 

& Dominæ Margaretæ Campbel, ſponſe ſuæ, & bheredibug 


maſculis inter ipſos legitime procreatis ſeu procreandis ; qui= 
Bus deficientibus, heredibus maſculis difti domini Jacobi 
quibuſcungue.. Datum apud Striveling, 23 Maii, 1565. 


2. Sir Alexander Seton, third Son to Robert Lord Seton, was 
created Lord Fyvie, and to the Heirs-male of his Body ; 
which failing, to the Heirs-male of Sir John Seton of 
Barns, his Brother-german, the 6th' of Augu/t, 1591, 


3. There are Letters Patent, under the Great Seal, without 
any Erection of Lands, creating Alexander Stuart of Gar- 
lies, Lord Garlies, ſuoſque haredes maſculos, ex corpore ſuo 
legitime, ſucceden. the 1th of July, 1607. 


4. Sir James Colvil of Eafter-Weems, was created Lord Col. 

vil of Culroſs, by erecting the Lands of that Abbacy into 

a temporal Lordſhip, to him, & heredibus maſculis de 

corpore: ſuo; quibus deficientibus, hearedibus ſius maſculis gui- 
Kuſſcunque, 20th January, 160g. ; 


1 . 5. Sir Rabert Melvil of Burntifland, was created Lord Metoil / 
nd of Monymeal, the zoth of March 1616, and to the Heits- 
male of his Body; which failing, to Melvil of Reth, and 


his Heirs-male. 


6. There are Letters Patent under the Great Seal, creating 
Sir David Carnegy of Kinnaird, Lord Carnegy of Kin- 
naird, & heredibus ſus maſulis, April 14th, 1617. 


7. Sir George Ramſay of Dalhoufie, was firſt created Lord 
Ramſay of Melroſs ; and after that, the Title was changed 
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to that of Lord Ramſay of. Dali and to his Heirs 
„ male, the 28th of Auguſt, W 


8. There are Letters Patent, under the Great Seal, 1 King 
ames VI. creating Sir Andrew Ker of Ferniebirſt Lord 
Jedburgb, the ad February 1622, & haredibus ſuis maſe 

6 & N in familiam de Fetnichirft, cognomen 
& mnfignia de Ker Kaen nos per Nau mſi. 


| 6 ; | 0 1 
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9. Sir Archibald Napier of Merchifton Kni he was | created 
Lord Napier of Mercbiſton, & andi maſculis,, dated 
the 4th of Moy, 1627. ELL | 


10. Sir Walter Aſhton, Knight of the Bath, and Baronet, 
vas created Lord Aſbton of Forfar, fuifque bæredibus maf. | 
cu i in perpetuam, by Letters Fant, the 28th of Novem- 
ber, 1027. 


17. Dame Elſabeth Bewmont, the Lady Richardſon, in 
© England, Wife to Sir Thomas Richardfon, Lord Chief 
Juſtice of the Common Pleas, was created Baroneſs of Cra- 
und, for her Life; and thereafter Sir Thomas Richard- 
fon, the Lord Chief Juſtice 8 Son, is created Lord Cra- 
mond, and to his Heirs-male ; in Failure of which, to the 
Heirs-male of his Father's Body. Dated the laſt of Fe- 

| bruary, 1628. N. B. Now, though the Patentee was a 
22 yet the Succeſſion of the Dignizy, is to Heirs- 


12. Sir Fohbn Weems of That-ilk was created Lord Weems of 
Elcbo, by Letters Patent, under the Great Seal, the 1ſt 
of * 1628, & heredibus fits maſculis. As 
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13. Sir John Stuart of Traquair, was created Lord Stuart 
of Traquair, & heredibus Js Hh the 1 8 of * 


1628. 


14. Sir Donald MacKay of Far, was created Lord Rae, & 
hered:i us ſuis maſculis, by Letters Patent under the Great 
Seal, dated the 28th of June, 1628. 


15. Sir Robert Dalziel of 7 bat-ilk, was, by Letters Patent, 
bearing Date the 18th of September, 1628, created Lord | 


Dalziel, & heredibus ſuis , 


16. David Lindſey of Balcarreſs was created Lord Lindſay | 
of Balcarreſs, ſuiſque haredibus naſculis, by Letters Pa- 


tent, dated 27th June, 1633. 


17. Sir Robert Macleland of Bomby, Knight, was created 
Lord Kirkcudbright, & heredibus ſuis maſculis, 2 5th of 


June, 1633. 


18. Sir James Living fron, — Son of Alexander Earl of 
Linlithgow, was, by Letters Patent, under the Great Seal, 


created Lord Living ſton of Almont, fibi, ſui i/que beredibus | 


aye, the 19th ue, 16 33. 


19. 4 Fraſer of Muchil, was created Lord Frafer 


29th June 1633, & beredibus ſuis maſculis. 


20. Alexander Forbes of Pitfligo, was, by Letters Pace 


under the Great Seal, created Lord Forbes of Pitſhigo, 


duran. omnibus ſue vite diebus, & heredibus ſuis maſculis 
de corpore ſuo legitime procreandis, & eorum bœredibus; 


quibus d. ficientibus, haredibus ſuis naſculis ſuibuſcunque, 
dee the 24th June, wy . 
21. Janes 
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al. James Yohnſlon of That-ilk, was created Lord Jobnſton 
of Lochwood, & heredes ſui naſculi in perpetuum, by Let- 
ters Patent, bearing Date the 1755 of Fune, 1633. 


22. Sir George Forreſter of Cor nn was created Lord 
Forreſier of Corflorphine, ſuiſque bæredibus maſculis quibuſ- 
cdungue, dated the 27th July, 163 ; 


23. In ihe Year 1639, Sir John Hamilton of Bargany ny, was 
created Lord Bargany, and to the Heirs-male of his 
Body. 


24. General Patrick Ruthven was alſo, in \the 1639, created 
Lord Ruthven of Ettrick, and to his Heirs-male. 


25. Sir Jobn Carnegie of Etbie, Knight, was, by Letters | 
Patent, created Lord Lour, ejuſque beredibus maſeuli "Y 
dated the 2oth of April 1639. ; 


26. General Sir James King of Birneh, was, by Letters Pa- 
tent, under the Great Seal, created Lord Ythan, & here- 
dibus maſculis de cor pure 2 legittme procreatis ſeu procre- 
andis, in perpetuum, dated the 28th March 1642. 


27. Sir George Ogilvie of Banff, was created Lord Banff 
bi, ſuiſque heredibus maſculis, by * Patent, the Penult 


of Auguſt 1642. 


28. sir Patrick Murray of Elibank, was, 1 Letters Patent, 
under the Great Seal of King Charles 1. created Lord 
Elibanł, ejuſque herearbus n an the 18th 
of March 1643. 


29. There are Letters Patent under the Great Seal, e 


Sir James Galloway Maſter of Requeſts, Lord W 
X the 
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the aa * 1645, and to the RR his 
30. Sir James Sandilands of St. 3 was created Lord 


Abercromby, by Letters Patent, bearing Date the 12th of 
December 1647, and to the Heirs-male of his Body. 


31. Sir Jobn Hamilton of Beil, Baronet, was created Lord 

”) Beithaven, & heredibus maſculis de corpore ſuo legitime 
procreatis ſeu procreandss : quibus deficientibus, haredibus 
fits maſculis me, by Letters Patent, the 15th of 
December,' 1 647. ; 


32. There is in the Hands of the Earl of Dundmald, a Pa- 
tent under the Great Seal, creating Sir William Cochran 
of Coudon, Lord Cochran of Dundonald, & bæredibus maſ<- 


culis de corpore ſuo legitime procreatis ſeu procreandis, be- 


| reditarie, dated the a6th of December, 1647. 


33. There is a Patent in the F amily of Hyndſord, creating 
Sir James Carmichact of That-ilk, Lord Carmichael, and to 


| the Heirs-male of his Body, the 27th of December, 1647. 


34. Sir Andrew Falconer of Halkerton, then one of the se- 
nators of the College of Juſtice, was, by Letters Patent, 
under the Great Seal of King Charles I. created Lord Hal- 
| &-rton, and to his Heirs-male, dated the 20th ä 


1647. 


| 3 4 There is in the Cuſtody of the 3 Roth, a Zz” DA | 
"under the Great Seal, creating Sir Alexander Rollo of 


Duncrub, Lord Rollo, and to bis Heirs-male, the loth 
of 5 1651. 


36. There 
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36. There was a Patent in the Hands of Robert late Lord 
| Colvill of Ochiltree, creating Sir Robert Colvil of Cleiſh, 

Lord Coluil of Ochiltree, the 4th of _— 1651, and 
to his Heirs- male. 


37. Aims M*Donald of 3 was, % Kine © Charles 


IL created Lord M Donald of Arofe, by Letters Patent, 
bearing Date the 20th of September 2060. and to the 
Heirs- male of his Body. 
38. Lieutenant General PI Rutherford, was created 
Lord Rutherford by King Cbarles II. ejuſque beredes ma/- 
cus, ex corpore ſuo legitime procreatos ſeu procreandos; 
yuibus deficientibus, quameunque aliam perſonam ſeu perſo- 


nat, quos fibi quod vixerit, quin etiam in articuls mertis, 


ad ei ' ſuccedendum, ac fore ejus taliæ & provifies, in eadem 


dignitate, nominare & defignare placuerit, by Letters Pa- 
tent, dated the igth January, 1661. 


39. Patent under the Great Seal, creating Sir William Bal. 

lenden Treaſurer Depute, Lord Balkuden of Bruchton, 
100 the a eee of his 8 2 the roth of June 
1661. g 


40. Patent under the Great Seat, efeating Lieutenant Ge- 
neral David Leſiy, Lord Newark, and to the Heirs- male 
of his Body, dated 3ſt of Aka. 1661. 


41. Patent to Colonel Job Churchill, creating him Lord? 5 | 


Churchill of Eymouth, & heredibus maſeulis de corpore uo 


legitime 1 25 feen dated 27th of Dec em- 
ood 1682. 


* 2 42. Patent 
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42. Patent to Sir George Kinnaird of Roſte, creating him 


Lord Kinnaird of Inchture, and the Heirs-male of his 
Body, 28th December, 1682. | 


Patent under the Great Seal, to Sir Patrick Hume of 
Polearth, Bart. creating him Lord Hame of Pokearth, 
& beredibus maſculis de corpore ſuo — e 2 
procreandis, 26th December 1690. 


44. Patent to David Boyle of Kelburn, creating him Lord 
Boyle of Kelburn, and his Heirs-male whatſoever, dated 


31ſt January, 1699. 


4 45: Patent under the Great Seal, creating Sir David Collier 
Lord Portmore and Blackneſs, and to the Heirs- male of 
his en dated the iſt of June, 1699. 1» 


January 1730. 


Additional CONDESCENDENCE of  IN- 
STANCES, „ 
7 OT. 


SIMOMN Lord FRASER of Lovar, in the 


higher Rank and Dignity of Earls, &c. Shew- 
ing, when the Succeſſion came to. ſplit and 
divide, in theſe noble Families that had no 


Patents directing to what Series of Heirs the 


Dignity was to deſcend, it went uniformly 
to Heirs- male, in excluſion of Heirs of Line; 
unleſs there was ſome Act and Deed of the 
Sovereign, altering the Deſcent of the Honour 
from Heirs-male to Heirs female. 


IN ſtating the Condeſcendence for Simon Lord Fraſer of 
Lovat, in the higher Dignities, we muſt neceſſarily di- 


ſtinguiſh the Earls into two Periods; the firſt from the 


earlieſt Times, till the Reign of King Robert the Bruce; 
and from that Period down to later Times. In that firſt 
Period we had but few Earldoms, not above twelve all the 
Kingdom over, and theſe had been erected according to 
the Common Law of Scotland at the Time. The Lord Lo- 


vat does not aſſert, that when the Male Succeſſors of all 


theſe noble Feus became extinct, the Fee itſelf might not at 
laſt devolve on the Heir- female. The Lord Lovat indeed 


refuſes, that the Huſband of that Heir-female was, in the 
Right of Courteſy, or in virtue of his Marriage, Earl of 


his Wife's Dignity, or was he ever Comes till dubbed, and 
received by ſome Deed or other of the Sovereign making 
| =. him 
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him Earl. And if this Inveſting, Cinfure, Belting, or whats 
ever other requiſite Solemnity was not obtained, .the Huſ- 
band was never Earl, or any more than dominus comitatus, 
For what' Authorities are adduced by the Defender for 
vouching theſe Facts in his Condeſcendence, they are at 


beſt but the Gueſſes and Conjectures of remote Hiſtorians, 


that can be but very little . nded on, conſidering what 
Errors and Miſtakes theſe Authors have fallen into, in Mat- 
ters of the higheſt Conſequence to the Deſcent of the Crown, 
and the Succeſſion of the Royal Line. Theſe Facts are ſo 
well known, they cannot be refuſed. 

As to the ſecond Period, ſince the Reign of King. Robert I. 
we have many Eretion-charters of Earldoms extant, which, 
the Lord Lovat can confidently affirm, are all generally 
granted (at leaſt a very few exce pted) either to Heirs-male 


_ of. the firſt Patentee or Grantee's own Body, to his collate- 


ral Heirs-male, or hzzredibus, in general fo Heirs, which our 
Practice at leaſt has conſtructed to be Heirs-male in ſeveral 
Inſtances that are mentioned, partly in the Lord Lover's 


printed Anſwers to the Condeſcendence brought by the De- 
fender, in the Rank and Quality of Eails, for "Family & 
his own pretended Title to ds Peerage of the Famil 


Lovat ; but more fully in the Lord Zovat's own Condeſee 
dence of Inſtances in theſe higher Dignities, now put into 


the Lords hands, together with his Information, where 
the whole of his Cal and his Right to the Dignity be 


claims as Heir- male, are fully ſet Pry 

Upon the Whole, we can venture to Tay, that all antient 
Dignities of Earldoms went uniformly to Heirs-male, in 
excluſion of Heirs of Line, whilſt the Heirs-male exited ; 
unleſs the then Proprietor of the Earldom, with the Con- 
ſent and Approbation of the Crown, altered the Succeſſion 


to another Series of Heirs; as in the Caſe of the Earldom of 


Refs, and ſome others which could be mentioned: For if the 
Daughter of William Earl of Ros could have ſucceeded to 
the Earldom, in excluſion of her Father's Brother, Hugh 


5 Roſs of Balnagown, the Heir-Male, as Heir to her Predeceſ- 


ſors, 
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ſors, what Neceſſity was there for - the Father to reſign the 


Earldom in open Parliament in the Sovereign's Hands, in fa- 


vours of his Daughter? So that, from this very Inſtance, 


'tis plain, that all antient Dignities of Earldoms went to 
Heirs-male, in Excluſion of Females; unleſs, as we have 


faid, there was ſome Deed of the Sovereign, who is the 


Fountain of Honour, altering the Succeſſion from Males, 
and ſettling the Honour and Dignity upon a female Heir, 
which alters the Caſe, and puts all ſuch Inſtances out of the 
preſent Queſtion betwixt the Lord Lovat and the Defender. 


Earl of DOUGLAS. 
The firſt os the Lord Lovat ſhail roduce, is in 


the illuſtrious Family of Douglas. This noble, antient Fa- 
mily was firſt raiſed to the Honour of Earl of. Douglas, by 


King David Il. in the Perſon of William de Douglas, deſigned 
Dominus de Douglas, and Dominus ejuſdem hci, in the 13 58, 
by Inveſtiture, and the other uſual Rites of Creation then 
uſed. Villiam, the ſixth Earl of Douglas, was executed 


upon the Mote of the Caſtle-hill at Edinburgh, during the 


Miniſtry of the Lord Cr:chton, in the Minority of King 
Fes on the 24th of November 1440 ; and although 

e left a Siſter, Lady Margaret Douglas, who was afterwards 
| Counteſs of Atbole, yet the Honour, Title, and Dignity of 
Earl of Dor glas devolved on James Earl of Avandale, his 
Grandfather's Brother, Father to Villiam and James, the laſt 
Earls of Douglas. This is vouched and inſtructed, 1 mo, 
From the Fædera Angliæ ad Annum 1353, where that Year 
Wilielmus Dominus de Douglas is ſo deſigned ;* and in another 
Tranſaction the ſame Year, we find him called Cmes de 
Douglas. 240, From a Charter under the Great Seal, in the 
Records, Book 4th, Charta 105, of the Gift of the Ward 


and. Marriage of Lady Margaret Douglas, the Heir of Line, 


Earl of Douglas and Avandale, Son of James Earl of Deuglas, 
the Heir-male. Sciatis, ſays the Sovereign, quod conceſimus, 
„„ | cram 


1 
coram tribus noſtri regni ſtatibus, in pleno parliamento nairo 
tento apud Edinburgh, cariſſimo conſanguineo noftro, Willielmo 
comiti de Douglas & Avandale, & your offignatis, pro ſuo fidelt 
ſervitio nobis impenſo & impendendo, maritagium Margaretæ 
de Douglas, filie quondam Archibaldi comitts de Douglas, cum 
univerſis & ſingulis terris, redditibus, firmis & poſſeſſionibus, 
gue ad maritagium ipſius juſte ſecundum leges regni debent per- 
tinere. Datum undecimo die Februarii 1449. tio, This 
Inftance is vouched from Mr. Hume's Hiſtory of the Houſe 
of Douglas, publiſhed in the 1644, and from the Peerage of 
Scotland, Article Duke of Douglas, Page 98. ; 


Earl of ANGUS. 


The. Earldom of Angus was firſt eſtabliſhed in the Line; 
of the Douglaſſes, in the Perſon of George Douglas, Son to. 
Dame Margaret Stewart, Counteſs of Mar and Angus, by. 
Inveſtiture, in the 1398, nine Years. after he was in the Fee. 

of the Earldom. This is vouched from three ſeveral Writs, | 
in the hands of his Grace the Duke of Deuglas; the firſt is 

a Charter under the Great Seal, of the Earldom of Angus, 

by King Robert II. to George Douglas, on the Reſignation. 

of Margaret Counteſs. of Mar and Angus, dated the ꝗth 

of April 1389, mentioned in the Peerage of Scotland, Page 

100. There is alſo, another original Contract, or Marriage- 
articles in the Scat Language, dated at Edinburgh the 24th. 
Day of May, in the 1397, betwixt King Robert III. and 
Margaret Counteſs of Mar and Angus, whereby her Son 

George Dcuglas, Lord of Angus, as he is called, was to. 
marry the Lady Mary, the King's Daughter. And there is 
a third Writ, in his Grace's Cuſtody, which, together with 
many other Charters of the Family of Doug las, the Author 

of the Pecrage had in his hands, viz. a Charter under 
the Great Seal of King Robert III. Dile&o ſilio neftro. 

| Geor gio comiti Anguſæ, & Marie ſponſe juz, filie nofira_ 
cariſſimæ, dated the 8th of November 1393 : So that he has 
been inveſted in the Earldom at the Solemnity of his Mar- 
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iage. He died in 1402; and that the Lady his Mother 

rvived him, is evident from an Indenture or a Writing 
in the Cuſtody, of the Marquis of Tweddale, Anno 1410, 
whereby Margaret Counteſs of Mar and Angus, contracts to 
marry William Earl of Au gus her Grandſon to Margaret. 
Daughter of Sir William Hay of Lacberuart Knight. In 
theie' Fats, the learned and ingenious Mr. Hume the Hiſto- 
riographer of the Houſe of. Douglas, concurs! with the Au- 
thor of the Peerage... From this George Earl of Angus, the 
Male-line of the Family was carried down without any In- 
terruption, till the Reign of Queen Mary, that Archibald the 
great Earl of Angus, by Margaret Queen Dowager of 
Scotland his Wife, Daughter of Henry VII. of England, left 


only one Daughter, the Lady Marguret Douglas, who was 


Counteſs. of Lennox, Mother to Henry Lord Darnh, Father 
to King James VI. Yet upon his Death, in the 1557, he 
was ſucceeded in the Title, Honour and Dignity, not by 
his Daughter, but by his Nephew David Douglas of Pitten 
dreich. This Inſtance is vouched, 1m, From the concurrent 
Teſtimony of every Britiſi᷑ Hiſtorian, Engliſb and Scots, for 
the Marriage of the Queen Dowager of Scotland with the 
Earl of Angus, as Buchanan, Leſky, Drummond, Camden, 
Hume, &c. 2do, From the Fædera Angliæ, Tom. XV, 
Page 29, where the learned Publiſher Mr. Rymer has oblig- 
ed us with the Marriage Articles, betwixt Matthew Earl 
of Lennox and the Lady Margaret Douglas, who was Niece 
to King Henry VIII. of England, who is a Party- con- 
tractor for her. The Contract is dated the 26th of June 
1544. 370, From the Inſcription on her Funeral Monu- 
ment in the Abbey-Church of Meſiminſter, mentioned by 
Sandford, in his Genealogical Hiſtory of the Kings of Eng- 
land, where ſhe is deſigned Daughter and Heir to Archibald 
Earl of Angus, by Margaret Queen of Scots, his Wife; and 
ſhe herſelf is called Wife to Matthew Earl of Lennox, Niece 
to King Henry VIII. and Grandmother. to King James VI. 
4/0, From Mr. Hume's Hiſtory of the Douglaſſes, where he 
rcmarks the Splitting of the Family of Angus at this Time, 

| | $4 betwixt 


betwixt David Donglas of Pittendreich the Heir-male; who 
ſucceeded his Uncle in the Honour of Earl of Angus, and 
the Lady Margaret Douglas, the Counteſs of Lennox, the 

Heir of Line. | | 8 
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Archibald Earl of Angus, Son of David Earl of Angus, 
died without Iſſue-male in the Month of July 1588; and 
although he left two Siſters, Margaret Lady Bucclkugb, 
and Elizabeth Lady Maxwell, yet the Honour, Title and 
Dignity of the Houſe of Angus, went to a remote Heir-male, 
Sir William Douglas of Glenbervy, This Fact is fo well known, 
that we need ſcarce go to the Records to vouch it, for it will 
not be refuſed by the Defender; but if it ſhould be diſput- 
ed, we have proper Vouchers at hand, that will ſupport it, 
to the Conviction of every impartial Man, if Mr. Hume s 
Authority in his Hiſtory of the Family of Douglas, and Arch- 
biſhop Sporzſwood's Church-hiſtory, who were Cotemporaries 
with this Earl, will not be relied on, upon whoſe Demiſe. 
the Family went to an Heir-male, in excluſion of an Heir 


of Line. | Odd a+ 


In the Reign of King James III. Villiam Earl of Carth- 
neſs reſigned. the Fee of the Earldom of Carthneſs, in favours 
of William Sinclair his Son, by Marjory Sutherland Counteſs 
of Caithneſs his Wife, to be held of the Crown by the ſaid 
William & beredibus ſuis. After the Death of the Earl his 
Father, he was inveſted in the Honour, and is marked as comes 
de Caithneſs in the Records of Parliament 1504. From this 
Earl the Male-line of the Family held on tiil the 1676, that 
George Earl of Caithneſs died without Iflue. This Earl 
having alienated his Eſtate to John Campbell of Glenorchy, he 
was upon that created Earl of Caithneſs in the 1677 ; but the 
Heir-male George Sinclair, Son to Mr. Francis Sinclair, Uncle 


to the laſt Earl George, claiming the Title, the Honour was 
| | 5 allowed 
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| allowed him, and he took his Seat in Parliament according- 
ly, Anno 1681, This Earl died without Iſſue Anno . 


and although he had a Siſter, Dame Jean Sinclair, who was 
married to dir James Sinclair of May, ure his Heir male Fobr 


Sinclair of Murthill ſucceeded to the Honour, Title and Dig- 
nity of this noble Family, and was Father of Alexander the 
preſent Earl of Caithneſs. This Inſtance is vouched, 1m0, From 
the Charter of Reſignation of the Earldom of Caithneſs, by 
Earl William, in favours of his Son, in the Regiſters of the 
Great Seal, Book 8. Charta 361, dated the 7th of December 

1476. 24, From the Rolls and Regiſters of Parliament in 
the public Archives, where he is marked Comes de Caithneſs 


in the 1504. 3rio, From the Letters-patent under the Great 


Seal in the Chancery, creating Glenorchy Earl of Caithneſs. 
The Exiſtence of the Heir of Line is ſo well known, that 
it will not be controverted by the Defender. 


Earl of CRAWFORD. 


The noble and illuſtrious Family of Lindſay were not in 
the Rank and Quality of Earls till the Reign of King Robert 
III. that Sir David Lindſay of Crawford was, with great 
Ceremony and- Solemnity, created and inveſted Earl of 
Crawford, in a Parliament held at Scoon, the 2 1ſt of April 
Amo 1399. The maſculine Line of this noble F amily con- 
tinued down without any Interruption, till the 1513, that 
Jobn Earl of CrawfirÞ# was ſlain at the Field of Fhudoun, 
with King James IV. leaving no Iſſue: And notwithſtanding 
that he had a Siſter, Lady Margaret Lindſay, who was mar- 
ried to one Mr. Blair, yet his Uncle, Alexander Lindſay of 
Athtermcnfey, ſaccceded in the Honour and Dignity of Earl 
of Crawford. The Vouchers of this Inſtance are, 1m, For- 
don's Continuator, who ſays, Vicefimo primo die Aprilis, anno 

1390, Robertus Rex ce/ebravit magnum concilium apud Scoon, 
ubi David de Lindſay factus fuit comes Ctawfordiæ. So that i it | 
is plain, from the Words of this Author, he has been inveſt- 
ed in Parliament. 2%, From a Charter i in the Regiſters 2 
| . the 


CTY 
the Great Seal of King James V. Book 21. Charta 4 f. ratify- 
ing and confirming, an Agreement betwixt David Earl of 
Crawford, Heir-male and Succeſſor to John Earl of Crau- 
ford, and Alexander Blair, the Heir of Line, Son to Mar- 
garet Lindſay, Siſter to John Earl of Crauford, anent any Right, 
Claim or Tiile he had to the Eſtate of the Earldom of Craw- 
ford. In the Writ the Earl is deſigned, David comes Craw- 
fordie, filius & heres quondam Alexandri comitis Crawfordie, 
necnon heres & ſucceſſor quondam Fohannts comitis Crawfordie. 
And the Heir of Line is called Alexander Blair, filius & he- 
res quondam Margarete Lindſay, filie guondam Davidis ducis de 
Montroſe, & comitis Crawfordie. By this Agreement, the Earl 
gives to Mr. Blair the Lands of Pottento and Balmyle, in the 
Barony of Meigle in Perth-Shire, for a certain Sum of Mo- 
ney, which he there diſcharges, Necnon pro extinttione cujuſ- 
dam preſentis litis, motæ per dictam quondam Margaretam, con- 
tra Alexandrumcomitem Craufordiæ, patruum & heredem dicti 
quondam Fohanms comitis Craufordiæ, et poſt ipſius deceſſum, con- 
tra nos motam, penes omnes & fingulas terras comitatus ſive do. 
minii Crawfordie, & in plenariam recompenſationem j Juris, titult 
& clameii bæreditarii, quos dicta Margareta, ſeu prefatus A- 
lexander jus filtus, bobutt. babet, ſeu quovis modo habere vel cla- - 
mare poterit, in et ad comitatum & dominium Crawfordiee ante- 
diddum. This Contract of Agreement bears Date at N 
burgh, the 25th of February, Anno 1518. 


Earl of ERR OL. 


This noble Family was firſt raiſed to the Rank and 
Quality of Earls of Errol, by King James II. in the Perſon 
of Will.am Lord Hay, Hig Conſtable of Scotland, in the 
1455. Nicol Earl of Errol his Son, had William the Heir 

of his Dignity, and Thomas Hay of Logiealmond. His Lineal 
Heir, another William Earl of Errol, died without Iſſue- 
male, Anno 1541, and left only one Daughter, Lady Fean 
Hay, who became the Wife of Andrew Earl of Errol. She 
did not ſucceed her Father in the Dignity of the Houſe of 
Errol, but his make, her Father's Couſin-German, 
George 


(CY 
George Hay of Logicalmmd. The Authorities of this In- 


| ſtance are theſe following: 1910, There is a Charter granted 
by King James II. in the Regiſters of the Great Seal, in 


the 1452, in which Willielmes dominus Hay, conflabularius ' 
regni noſtri, is a Witneſs, but not comes. There is another 
Charter under the Great Seal, of the Date the 24th of 
February 1455, in which Wllielnus comes de Errol, conſtabu- 
larius, is a Witneſs; fo that he has been inveſted in the Ho- 
nour betwixt the 1452, and the 1455. 2d, There is a 
Charter under the Great Seal, Book 13th, Chart. 53. Thome 
Hay, filio. Willielmi comitis de Errol, & Margaretæ Logie, 
ſponſe ſue, dominæ de Logiealmond, of the Lands and Barany , 
of Logiealmond, dated the 4th of October 1493... 3719, There 
is a Charter under the Great Seal, Book 229, Charta 205, 
by King James V. to George Hay of Logiealmond, as Heir- 
male to William Earl of Errol, of the Eſtate, and heretable 
Office of Conſtabulary, upon the Narrative, That the King 
was deſirous, that the Family, and the heretable Office of the 
Conſtabulary, ſhould remain and continue heredibus maſcu- 
lis, cum cognominibus de Hay, in onmibus temporibus futur is, 
prout fuerunt in temporibus elapſis. The Charter is dated 
13th of December 1541. The Heir of Line, the Earl's. 
Daughter, had no Title either to the Eſtate, or the Honour 
cf the Family; tho 'tis obſervable, that the original Grant 
and Patent of the Conſtabulary was given by King Robert I. 
to Sir Gilbert Hay, & heredibus ſuis, fimply, without the 
AdjeQtion of maſculis ; but it ſeems, as in this, and many 
other Inſtances, it was underſtood of Males, excluſive of 
Females, altho' it was only b2redibus in general. 470, 
There is a Charter in the Records of the Great Seal, in the 
1555, Andreæ Magiſtro Erroliæ, filio & bæredi apparenti 
Georgio comitis de Errol, & Jeanne Hay ejus canjugi. And, 
510, There is in the Regiſters of the Privy Seal, Book be- 
inning 1561, and ending 1 563, a Confirmation by the 
ueen of a Right of Reverſion to the ſixth Part of the 
Lands of Claſbenny, formerly wadſet by William Earl of Errol, 
to Rollocꝶ, Relict of Mr. James Kid Burgeſs of Dundee. 


Jeannæ 
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Jeanne magiſtræ de Errol, conſanguinee noſtræ, ſponſe Andrea 
magiſtri de Errol, nepti & hæredi linez quondam Willielme 
comitis de Errol, her Grandfather, dated the 2d of June 
1562. This is the Lady, the Heir of Line ; but no Dignity 
is claimed by her, no, nor the leaſt Infinuation of any Right 
ſhe had to the Honours of the Houſe of Errol: Nor was ſhe 


ever Counteſs of Errol, for the died before her Huiband's 


Father Earl George, who deceaſed in the 1574. 
88 D170 8 „ 


Francis Earl of Errol, Son of Earl Andrew, ſucceeded 
his Father in the Honour of his Family. His Grandſon Gil. 


bert Earl of Errol died without Iſſue, in the 1674 and al- 
tho' he had a Siſter, Lady Margaret Hay, firſt married to 


_ 


Henry Lord Ker, and then to John Earl of Caſſilis, and had 


Iſſue in both her Marriages, yet the Heir-male, Sir Jobn 
Hay of Killour, ' ſucceeded to the Dignity of this noble 
Family; whoſe Grandfather, Sir Andrew Hay, was the Son 
of Andrew Earl of Errol, by his ſecond Wife, Dame Agnes 
Sinclair, Daughter to the Earl of Caitbneſs; fo that he alone 
ſucceeded to the Honour, upon no other Title but as an 


Heir-male ; for tis obſervable, he was not deſcended of 


Lady Jean Hay, his Father's firſt Lady, who was the Heir 


of Line of this moſt noble Family. For inſtructing this In- 


ſtance, there is, 1-70, A Charter under the Great Seal, 


Book 35. Carta 869, by Andrew Earl of Errol, to Francis 


his Son, of his Eſtate, and to the Heirs-male of his Body; 


which failing, to the Heirs-male then pracreated, or to be 


procreated betwixt the Earl himſelf, and Dame Agnes Sin- 


clair his Wife, dated 2gth of March 1584. 2do, The 


Article of the Peerage for the Facts, as. they are ſtated, 


and fo univerſally known, that they will neither be refuſed, 


nor cavill'd at by the Defender. 37:9, From a Charter under 
the Great Seal, to Jobn Earl of Errol, as Heir- male to Gil 
bert Earl of Errol, in the Regiſters of the Chancery, the. 


14th of March, Anno 1674. | 
£7 exo ; 7 Earl 


Br MARISHALL: 


The noble Family of Keith, and hereditary Mariſhall of 
Scotland, were not created Earls Mariſpall, till the Reign of 
King James II. that William Lord Keith was created, and in- 
veſted. in the Honour of Earl Mariſball, in the 1458. From 
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William the firſt Earl Mariſball, the Male-line of this illu- 


ſtrious Family was never interrupted, nor did the Family ever 
divide betwixt an Heir-male, and an Heir of Line, till the 
Death of Villiam Earl Mariſball, who was Lord Privy Seal, 
from the Time of the Reſtoration of King Charles II. till 


his Death in the 167 1. He left behind him four Daughters, 
married to the Viſcount of Arbutbnot, to the Lord Bamff, 


to Sir Archibald Murray of Blackbarony, and the fourth to 


Sir Edward Turner: Yet he was ſucceeded by his Brother 
Colonel George Keith, The Vouchers and Inſtructions of 


this Inſtance are, 190, A Charter under the Great Seal, 
dated the 7th of October 1458, to Sir William Monipenny of 
Ardonery, of the Barony of Brodland in the Shire of Aberdeen, 
wherein Wilkelmus comes Mariſhall is a Witneſs, and inſtructs 
he was then in the Rank of an Earl; whereas he is deſigned 
only Willielmus dominus Keith, Mari ſcallus, in the 14.56 ; fo 
that his Creation has been by Cincture, and other uſual 


Solemnities of Creation, We need adduce no legal In- 


ſtructions from Records, to vouch the Earl MariſhalPs four 
Daughters, and the Succeſſion of his Brother Earl George, 


to the Dignity, the Thing is fo well known ; but if it were 
judged neceſſary, we could inſert Vouchers for every one of 


the Facts ſeparatim. | 
Earl r MORT ON, 


In- the Reign of King James II. Sir James Douglas of 


Dalkeith, was, by Inveſtiture in. Parliament, created Earl 


of Morton in the Year 1458, as appears from an Inſtrument, 
as the Cuſtom was, taken upon his Creation, by Sir William 


Borthwick 


FLY 
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Borthwick of that Ilk, which is in the Cuſtody of the Earl 
of Morton. To prove that he is tres de Mo#ton, in the 14.58 
on the 7th of October, there is a Charter in the Regiſters of 
the Great Seal, to Sir William Monipenny, in which Jacobus 
comes de Morton is a Witneſs. There is another Charter in 
the Records of the Great Seal, Book 6th, Charta 61. by 
King James II. dated the 15th of May 1460, Facobo comiti 
de Morton, & Jeanne ſponſæ ſue, ſorori niſire cariſimæ, of the 
Lands of Eaſter and Weſter Kilbartons, reſigned by himſelf; 
which ſufficiently inſtructs, when the Houſe of Dalkerth: 
were raiſed to the Honour of Earl of Morton. William Earl 
of Morton died without Iflue in the Year 1681. His Siſter, 
the Heir of Line, Lady Mary Douglas, the Lady Macdonold 
of Slate, did not ſucceed him in the Dignity, but his Heis- 
male, Sir James Douglas of Smithfield, his Uncle, who was 
Father to George the preſent Earl of Morton. This Inſtance 
is recent, and ſo fully well known throughout the whole 
Kingdom, that we are confident the Fact will not be refuſed 
ne Defender, do fy di by 


' DUNBAR Earl f MURRAY: 


Thomas Dunbar, Son and Heir of Jobn Earl of Murray. 
died without Iſſue- male; and altho' he left a Daughter 
Janet, who was married to Hugh Frajer of Lovat, yet he: 
was, upon his Dcath, in or about the 1427, ſucceeded by. 
his Nephew, James Dunbar of Frendraught, who was the 
laſt of the Line of the Dunbars Earls of Murray. This In- 
tance is vouched, 1mo, From a Contract or Marriage- 
articles, in the Charter-cheſt of the Houſe of Lovat, be- 
twixt Thomas Earl of Murray, and Hugh Fraſer of Lovat, 
anent a Marriage betwixt the Earl's Daughter, and the Heir 
of the Houſe gf Lovat, of the Date, at E/gin, the ninth Day 
af Auguſt 1982, produced in the preſent Proceſs. ade, That 
the Marriage took effect, is vouched from a very curious. 
Hiſtory. of the Houſe of Lover, done from the Writings and 
Archives of the Family, where this Lady, whoſe Name was 

1 | Janet 


an 23 is called 1 hter | Earl of Murray, 

150 Projer 7 Lena and Mother to Hugh tlie 

ger of Louat, in the Reign of King James 1H, 
1 225 Je Dunbar of Prindraught,” Nephew to the 
18 Earl Thomas, was Earl of Murray, is agreed on by all 
the Writers on the Deſtent and Siccdtiion of the Earls of 
Murray; as Lindſay of Pitſtottie, the Peerage of Scotland, 
and Kd other” Tolledors of the Hiſtory and Deſcent of 
that Eatldom, that are in MSS, in the Lawyers Library, 
n. ney belonged to _ Ren Sir Foberr Sibbald, 
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STUART Bart US MURRAY. 


We have another Jrſtanes in FA Fami of this Earls of 

Murray in favours of an Heir- male. * Succeſſion in 
my no oble N came to divide upon the Death of Alex- 
ander Earl of March (who was Secretary of State both to 

their Majeflics King Ch4rles II. and Ring James VII. and 
Lord High Convent ober to the, Parliament 1686) on the 
iſt of Nes oo. .He was ſuccteded by Charles this 
preſent Earl of Murray, his ſecond” Son and H eir-male, 
although there were "Hein of Line exiſting, two a. 
of James Lord Down. his, elder Brother. 2 8 2 
or ſetting 3 15 ſtance in its true Light, we muſt 
look back to the firſt Creation of the Earl of Murray 
the Regent, 2 and etWithing him in the Rank and Dignity 

of an Earl. He. Wa s the natural Son of King James V 

he Was bred to. 15 Church, and, While he was you ng, 
provided to the Pfiory of St. Andrew, and after that had 

the Cammendam of the Priory, of Pittemweem, under which 
Titles he generally went, till he was, by the p cial Favour 
of Queen Mary bis Siſter, created an Earl. He had firſt a 
Grant of the Earldom of Murray hs then in the 
Crown, by the Deceaſe of Jan, Earl of Murray, the 
Queen's natural Uncle. There is a Charter in the Privy- 
ſeal, Book beginping 1 560, and "ending 1 563, Folio 2d, 
"ry granted 
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granted by Queen Mary, Predilefo  fratri.noftro Facobo com: 
mendatorio prioratuum Sancti Andree & Pittenweem, de omnui- 
bus et fingults terris, & comitatu Moravie, & beredibus ſuis 
maſeulis, de corpore ſuo legitime procreandis; quibus heredibus 
maſculis deficientibus nobis & ſucceſſoribus noſtris, regibus & 
reginis Scotiæ reverſuris. Penultimo die Fanuarii 1 561. But 
this Grant of the Linds and Territory of the Earldom 
of Murray did not, ipſo fatto, make the Prior comes Moravie. 
Indeed, ſoon after this, vi. on the 7th of February there- 


after, he had a new Grant from the Queen, et heredibus 
ſuis maſculis legitime procreatis, ſeu procreandis, de totis 


& integris terris & comitatu de Mar, all united, erected and 
incorporated in unum, integrum et liberum comitatum. Then 
follows the Clauſe of the Creation to the Honour; Ac ,- 
militer facimus et creamus dictum Facobum fratrem noſtrum, 


et heredes ſuos maſculbs, comites, omnibus temporibus futuris, 


de Mar vocandos; ac dando eis honorem, dignitatem, locum er 
votum in parliamentis, &c. Three Days after this, as the 
Hiſtorian Mr. Lindſay of Pitſcottie remarks, on the 1oth of 
February 1561, he was inveſted in the Honour, with the 


uſual Solemnities of Creation, The ingenious Author in- 


deed is miſtaken in ſaying, That it was his Creation as Earl 
of Murray; it was plainly his Inveſtiture as Earl of Mar: 
For, upon this, we find him ſtiled, Facobus comes de Mar, 
on the ſecond of April 1562, in a Grant from the Crown, 
of the Ward and Marriage of Alexander Ogilvie, Son and 
Heir of Walter Ogiluie of Boyn. And there is another 
Charter, Jacobo comiti de Mar, er dominæ Agnete Keith 
ſponſe ſux, of the Lands of Alathan, reſigned by . himſelf, 
dated the gth of June 1562. He afterwards,. with Con- 
ſent and Approbation of the Crown, changed the Title of 
Earl of Mar to Earl of Murray. There is a Charter in the 
| Regiſters of the Privy- ſeal, to James Earl Murray, of the 


Ward of the Heir of Jobn Earl of Buchan, of the Date the 
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to the original Inſtitution into the Honour, which was ex 
prelly limited to the Heirs-male of his Body, and conſe- 
quently could not deſcend to his Heir-female, The Earl 
having no Iflue-male, he, took care indeed to ſettle his 
Eſtate ſo as it ſhould deſcend to his Heirs whatſoever ; 
wherefore he reſigned in the Queen's hands tolas & in- 
tegras terras dominii et comitatus Moraviæ; and upon that had 
a Charter expede under the Great Seal of Henry and Mary, 
King and Queen of Scotland, to himſelf and Agnes Keith 
his Lady, er eorum dlteri diutius viventi, & bæredibus inter 


 iþſos legitime procreatis, ſeu procreandis ; quibus deficientibus, 


gitimis & propinquioribus heredibus ſeu aſſignatis dicti comitrs 


 huibuſcunque. Dat. primo die Fanuarii 1566. But it is obſer- 


vable, there is no Creation or Deſtination of the Honour to 
the Heirs contained in the Charter of the Lands, without 


which it was no more than a Right and Title to the Eſtate; 


for the Earl's Dignity, as hath been obſerved, was originally 
limited 70 his Heirs-male, and ſo neither did nor could de- 
ſcend to his Daughter, who was only an Heir-portioner 


with her other Siſter to her Father's Eſtate, but not of his 
Dignity ; that, by the Letters of Creation, which, as we 


have before obſerved, was limited to the Heirs-male of his 
Body, extinguiſhed with himſelf at his Death on the 23d of 
January 1570. The Earl of Murray the Regent left only 
two Daughters, Lady Elſabeth, and Lady . Margaret, who 
was married to Francis Earl of Errol, but died ſoon, after 
her Marriage without any Iſſue. The Lady Eliſabeth, the 
Earl's eldeſt Daughter, was not Heir to her Father's Dignity ; 
no, ſhe was no more, as we fav, . but an Heir-portioner 
with her Siſter of the Eſtate. This is clear and evident 


from a Gift by King James VI. or a Letter, as it is called, 


in the Regiſters of the Privy-ſeal, To James Stuart, Song 


« and Heir-apparent. to Sir James Stuart of Down, Knight, 


„ and to his Heirs and Aſſigneys, of the Gift, of the Ward 
of all Lands, Lordſhips, Baronies, Mills, Fiſhings, Wocds 
*« and Annualrents, baith Property and Tenandry, with Te- 
* nends, and Service of free. Tenends, whilk pertained to 
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4e his Majeſty" « deireſt Uncle, Jones Vil o of Murray, 1010 
ec Abernethy,. Regent to his. Highne 6, Realm an 4177 
c for the Titre, and now pertaining to our Soverei) n Lord, 
« and become in bis Highneſs's hands: by reaſon 55 Ward; 3 
„ together with the y jo age of El Tie and Marga ret 
Stuarts, Daughters and Heirs of of the 125 umquhile Jae 
© Earl of Murray.” This Gift bears Date the cth January 
1580: which. is full ten Years after the Regent's | eath ; and 
yet his eldeſt Daughter is ſo far from being defigned Coun- 
teſs, that ſhe is no otherwiſe called in the above-rnentioned 
Gift of Ward, but Co-heir with her younger Siſter. to the 
Regent their Father. This Grant of the Ward to Mr. Stuart 
of Down was given by the Kin 8 in contemplation of his 
Majeſty's beſtowing the Lady his Couſin upon him in Mar- 
riage; for they were married ſoon after this, with great So- 
lemnity, on the 29th of Fanuary 158 I, as the learned and re- 
verend Mr. David Calderwood tells us, 'in his excellent Collec- 
tions relating to the Eccleſiaſtical Hiſtory of Scotland, MISS, in 
the Library of the College of Glaſgow : James Earl of Mur- 
e ray, the good Regent, his Daughter; ſays be, was married to 
te the Lord St. Cms Son: There was nothing, adds the re- 
« 'wverend Author, but running at the Ring, Juſting, and o- 
« ther Paſtimes in the Abbey, where he King then remain- 
« ed, and in Boats and Gallies at Leith.“ At this Time he 
muſt have been inveſted in the Honour of the Earl of Mur- 
ray by Cincture of a Sword, and the other uſual Rites of 
Creation; fince, ſo quickly after this Marriage, we find him 
getting the Title of Earl of 1 This is vouched from 
a Gift by King James in the Regiſters of the Privy-ſeal, Ja- 
| cobo comiti Moravie, & Eliſabethe Stuart ejus re Mei of the 
Eſcheat of Archibald Douglas Son natural to James Earl of 
Morton, dated the 25th of April 1581. His Creation ha- 
ving then been by Inveſtiture, the Honour flowing from 
him muſt, according to the uniform Cuſtorn, deſcend to his 
Heirs-male, excluſive of his Heirs of Line; eſpecially ſince 
it is evident, the Deſcent of the Honour, Title and Digni- 
* does not flow from the Lady, who, from her Father's 
: | Creation, 


4 
Creation, could have no Right to his Peerage, and conſe- 


' quently could convey no Dignity . to. her Deſcendents ; for 


we can confidently: affirm, that there is not one ſingle In- 


ance that can be vouched, That Lady El/abeth Stuart, the 
| s eldeſt Daughter, is eyer called once Counteſs of 


Murray before her Marriage; that her Hyſhand is inveſted, 


and de nous honoured. with the ; Dignity of Earl of Murray, 


and then, and never till then, ſhe is defigned Counteſs of 
Murray, as the Wife and Conſort of an Earl. And it is to 
be remarked, that although. James the third Earl of Mur- 
ray, her Son, procured ſeveral Acts of Council and Par- 
lament, ratifying and confirming his Grandfather the Re- 
gent's Rights and Inveſtitures of the Earldom of Murray; 
Mention made of the Honour to the Earl, as Heir to the 
Regent his Grandfather ; for that he did not judge neceſſary, 
fince he underſtood it was eſtabliſhed in his own Perſon, as 
Heir to his Father's Creation, by Cincture and Inveſtiture, 
and not from his Mother, who was no other than a Co-heir 
to her Father in his Eſtate, and at laſt his ſole Heir by the 
Deceaſe of the Counteſs. of Errol, her Siſter, without Iſſue, 
as hath been ſaid. And nothing is more certain, than that 
this. Earl of Murray underſtood it ſo himſelf: For, on the 
17th of April 1611, he takes a new Inveſtiture of his Eſtate, 
the whole Earldom of Murray, and to the Heirs-male of 
-his Body ; which failing, to Sir Francis Stuart his Brother- 
.german,. and the Heirs-male of his Body, &c. which failing, 
to the Earl's Heirs. and Aſſigneys whatſoever. In this Deed 
there is no Mention of the Honour, but only of the Eſtate, in 
virtue of which the preſent Earl of Murray ſucceeds as Heir- 
male, in excluſion of the Heir of Line. From what hath been 
ſaid to illuſtrate this noble Inſtance for an Heir-male, the Pa- 
rallel then moſt evidently appears betwixt the Caſe of the 
Earl of Murray and the Lord Lovat; for the Lord Lovat's 
Anceſtor was created a Lord of Parliament, not by Letters- 
patent, more than the Earl of Murray, the Regent's Son- in- 
law, was ; but by Inveſtiture in:o the Dignity. As the Lord 


Lovat's- 
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yet in all theſe Deeds there is no Conyeyance, or the leaſt 


ord 
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Lovat's Anceſtor took the Inveſtiture of his Eſtate in the 
1539, to his Heirs- male preciſely, becauſe they were to be 
the Heirs of his Dignity ; ſo did the Earl of Murray's An- 


' ceſtor the like, and in the ſame View, in the 1611: And 


as the Heir-male of this moſt noble Family, the prevent 
Earl of Murray, ſucceeded his Father as his Heir-male ; fo, 


upon the ſame Footing, the Lord Lovat, as Heir-male to his 


' Anceſtor, claims the Dignity and Honour of his Family, againſt | 


the Defender, the Heir of Line. „ | 

And we may here, once for all, obſerve, That there is 
nothing more plain and evident in the Succeſſion of Ho- 
nours and Dignities with us, than that the having a comi- 
tatus, a baronia or dominium, which are reciprocal Terms, 


did not ipſo facto convey the Honour, or carry the Dignity 


of Earl, or a Lord, along with it, even although the Per- 


ſons were of the Blood ; and of which we have ſeveral very 


pregnant Inſtances in the Families of the Earls of Ros, 
Lennox, Fife, Angus, Buchan, &c. all particulatly ſet forth 
in the Anſwers made by the Lord Lovat, to the Inſtances 
adduced by the Defender, in the Rank of the Earls, in his 
Condeſcendence : And we ſhall here add a few more Ex- 


amples of that Kind, that we are confident will ſet this 


Matter in ſuch a Light, as will put it beyond the Poffibility 
of a Reply ; for, although Sir Archibald Douglas of Galloway 
got the Earldom of ' Wigton, totum et integrum comitatum de 
Wigton, in the 1371, yet that did not make him comes, or 
carried the Honour along with the Territory; nor did the 
comitatus de Buchan, given to John Stuart of Coule, in the 
1406, make him comes, or was he Earl till a conſiderable 
Time thereafrer, that he was inveſted in the Honour; 


neither was George Douglas, comes de Angus, when he got the 
Lands of the Earldom, in the 1389, nor till nine Years there- 


after; nor was Fobn Campbell of Glenorchy, in a late Inſtance, 
comes de Caithneſs, when he acquired the Eſtate of the Earl- 
dom of Caithneſs, till he was, by a ſpecial Patent under the 


Great Seal, honoured with that Title, by King Charles II. on 
_ the 28th of June 1677. As theſe Inſtances, we are confident, 


will 
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will go very far to | defeat the-Notion of a territorial Ho- 


nour in Earldoms ; ſo it holds the ſame Way in the Dignity 
of the Lords of Parliament; of which we ſhall only give 
this one Inſtance : - Sir James Stuart of Killeth, Couſin- 
german by the Father's. Side to Andrew Lord Stuart of Ochil- 
tree, having acquired the Barony and 'Lordſhip of Ocbiltree, 
baronam et dominium de Ocbiltree, from his Couſin; that could 
not, however, of itſelf, though he was of the Blood, make 
him Lord, or convey the Dignity, together with the Ter- 
ritory of the Eſtate; no, for before he could enjoy the 
Title of Lord Ocbiltree, it was neceſſary that the former 
Lord Ochiltree ſhould refign his Honour, Title, Dignity and 
Stile, in the Sovereign's Hands, in his Favours alſo: Upon 
which there is a Charter expede under the Great Seal of 


King James VI. in favorem domint Facobi Stuart de Killeth, - 


militis, et heredibus ſuis maſculis geren. et obſervan. nomen et 
arma de Stuart, ex familia de Ochiltree, de omnibus et fingulis 
. ferris dominit et baroniæ de Ochiltree, cum omnibus bonoribus, 
titulis, dignitatibus, ſtilts, prerogati vis, immunitatibus, privilegits, 
et aliis libertatibus, ad idem ſpectan. que quidem terre, do- 

minium, baronia, honores, tituli, dignitates, ftila, prarogativa, 
perprius pertinuerunt ad prediletium conſanguineum ngſtrum 
Andream dominum Ochiltree, and were duly reſigned by him. 
This Charter, which is in the Regiſters of the Great Seal, in 
the public Archives, at Edinbur gb, Book 47. Charta 470. is 
dated the gth of June 1617. Ni | 

To conclude; From the few Inſtances here adduced, and 
many more that are mentioned in the Lord: Lovat's Anſwers 
to the Defender's Liſt of Earls, brought as Examples for 
him, it- is plain, the having or acquiring the Lands of an 


Earldom or a Lordſhip does not, of itſelf, nobilitate, or 
make the Purchaſer or Acquirer an Earl, or a Lord; for, 


if that was admitted, it would be Lands that were ennobled, 

and not Perſons; a Thing that was never known in this King- 
dom, in one ſingle Inſtance, * 9. 1 
i r We . | ar. 
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Upon the Deeeaſe of Matthew Earl of Lennox, who was 
Regent to his Grandſon King James VI. on the 4th of Sc 
tember 1551, the Earldom of Lennox devolved on the King, 
as Heir to his Grandfather: And his Majeſty being unwilling 

that the Dignity of the Houſe of Lennar ſhould be im- 


» # 


merged in the Crown, and ſunk. and abſorbed in the Royal 


Dignity, but rather that it ſhould continue in its former 
Luſtre; therefore he gave the Earldom of Lennox, Anno 
1572, to his Uncle Charles Stuart, and to his Heirs and 
Aſſigneys: But he dying in the 1575, leaving only one 
Daughter, the Lady Arabella Stuart, who was afterward 
Counteſs of [Hartford ; the Earldom of Lennox did not go 
to her, but returned to the King; who, upon that, gave it 


de novo to his Grand-uncle Robert Prior of St. Andrews. This 


Inſtance is vouched, 1, From a Charter in the public 
Archives, Book 3. Cbarta iob, of the Earldom of Lennox, 
Domino Carol Stuart, auunculb noſtro, et haredibus ſuis. et.aſ- 
fignatis,. dated the 18th of April 1572 2do, From Duggale's 
Baronage of England, Vol. 3. Page 869 31, From a 
Charter under the Great Seal, Bo ö 35. Charta 8. Raberio 
rative, That the King had formerly given the Honour and 


Dignity of the Houſe of Lennox to Gbarles Stuart his Unele, 


et bœredibus ſuis, ipſo tum exiſtente proximo noſtri Javgluunis, 
et de quo tunc aptima enat ſpes haredrs maſculos de corpore ] ſuo 


pProcrtaturot fore ;' ſed tamen ipſo Carols decedente, nulles baredes 


maſculos de corpore ſuo religuit, ob que Patus dicti comitis de 
Levenox, in eodem flatu revertitur, defetiu' ſupremi capitis, iet 
Carol: extitit. And then his Majeſty. gives the Earldom of 
Lennox to his Grandfather's Brother, and to the Heirs- male 
to be procreated of his Body, 26th June 1578. The King 
indeed again revoked that Grant, and gave the Earldom of 


Tennax to his Couſin Eſme Lord Aubigny; and in lieu of the 


Tit le 
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_ Title of Earl of Lennox, made his Grand-uncle Earl of March. 
This Eſme Earl of Lennox being the King's 'neareſt Relation 
on the Male-line, his Grandfather, Fobn Lord Aubigny, being 
the immediate younger Brother of Matthew Earl of Lennox, 
the King's Grandfather, he quickly roſe to a very high De- 
gree of Favour, and was created Duke of Lennox, by ſolemn 
Inveſtiture. For vouching this, 4%, There is in the Earl of 
Haddington's Collections from the Records, whilſt his Lord- 
ſhip was Clerk-Regiſter, an Act of Council on the 5th of Au- 
gu/t 1581, anent the Creation of the Earldom of Lennox into 
a Dukery, as it is called. The Act bears, That be be made and 
created Duke of Lennox, Earl of Darnly, and Lord Tarbolton, 
and to his Heirs; and yet,' in Dignities where there are only 
Heirs in general expreſſed, is underſtood of Heirs-male, of 
which we have-two very notable Inſtances in this illuſtrious 
and princely Family. | 


Duke of LENNOX. . + 


Eſne Duke of Lennox and Richmond, Son and Heir of James 
Duke of Lennox, &c. died a Boy of eleven Years of Age, in 
France, the 14th of Auguſt 1660; and although he left a 
Siſter, Lady Mary Stuart, who was married to Richard But- 
ler, Earl of Arran in Ireland, Son to James the firſt Duke of 
Ormond, yet he was ſucceeded by his Coufin-german, Charles 
Earl of Litchfield. This is vouched and inſtructed, 1 mo, 
From Dugdale's Baronage of England, Tom. II. Page 427. 
2do, From Sandford's Genealogical Hiſtory of the Kings of 
England, Page 399. 3tic, From Mr. Dart's Hiſtory of the 
Abbey-church of Weſtminſter, where the Author has fet down 
the Inſcription on the young Duke's Funeral Monument, bear- 
ing, that he died, Ætatis ſue 11. menſe Auguſis 14. Anno 
ſalutis humane 1660 75 85 


Charks Duke of Lennox and Richmond who was here- 
ditary Great Chamberlain of Scotland, and Ambaſſador Ex- 
„5 „„ | traordii ary 
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traordinary from King Charles II. to the Court of Denmark; 
died at F/ſinore in that Kingdom, on the 22d of December 
1672, leaving no Iſſue; and although he had a Siſter, the 

Lady Catharine Stuart, who was married to Henry Lord Obrian, 
Son and Heir to the Earl of Thomond, who was his Heir 
of Line, yet his Majeſty King Charles II. ſucceeded to the 
Dakedom' of Lennox, as his Reir- male, and to whom he. was 
ſerved and retoured Heir, on the 6th af July 1680. This is 
vouched from D»gdale's Baronage of England, the Peerage of: 


Scotland, and from the Service and Retour of the King, as : 


Heir-male to the Duke of. Lennox, and of the Lady Obrian,, 
as Heir of Line to her Brother, both in the Regiſters. of the. 
* at Edinburgh. 


Earl of GLENCAILIRN. 


The noble Family of Cuningham was firſt raiſed to: the 
Honour of Lord Kilmauris, and. then of Earl of Glencairn, 


by King James III. in the Perſon of Alexander Lord Kil- 


mauris, on the 1oth of May 1488. He was ſoon after that 


flain with the King his Maſter at the Field of Stirling, the 
11th of June thereafter. From this noble Earl the Line of the 
Family of Glencairn continued in the direct Male- ſucceſſion, 

till Alexander Earl of Glencairn died on the 26th of May 
1670: And although he left only one Daughter, Lady Mar- 
garet Cuningham, who was married to John Earl of ere 
dale, and is now Counteſs Dowager of Lauderdale ; yet her 
Father's Brother, John Earl of Glencairn, ſucceeded to the 
Honour of the Family, in excluſion of the Heir of Line, 


his Niece. This Example is vouched, I, From a Charter 


in the Hand of Alexander Cuningham of Craigends, granted 
by Aſexander Dominus Kilmaurrs, Willielmo Cuningham filio ſuo, 
de omnibus & fingulis terris de Weſter-Craigends, jacent. in 
dominio de Ranfurlie, 7»fra vicecomitatum de Renfrew. Datum, 


apud Kilmauris, quarto die menſis Februarii, 1478. ado, From a 


Charter under the Great Seal of King Charles I. Book 35. 


Charta 354. dated the 21ſt of July 1637, entituled, Litera rati- 
fic att gui di Plomati i, quondam Alexandri comitis de Glencairn, de 
litulb, | 


dell aa oa” oats oi Een es 


( 8 1 

titulo, honore & dignitate comitis de Glencairn, It proceeds upon 
this Narrative; Quia nos compertum habentes, quod quondam 
nofter illuſtri ſimus attavus, Facobus III. Dei Gratia Rex Scoto- 
rum, perennis memoriæ, per ſuas literas patentes, ſub ſuo mag no 
fegillo, de data, apud Edinburgh, vigeſimo oftavo die menſis Mali, 
anno Domini milleſimo quadringenteſimo oftogefimo oftavo, expe- 
ditas, pro cauſis inibi ſpecificat. dedit & contulit in quondum 
Alexandrum comitem de Glencatrn, dominum Kilmauris, prede- 
ceſſorem prœdilecti conſunguinei noſtri Willielmi, nunc comitis de 
Glencairn, titulum, bonorem & dignitatem comitis de Glencairn, 
omni tempore a futuro nuncupandum, prout dictæ literæ patentes, 
de data prædict. latius proportant. And therefore his Majeſty 
ratifies and approves the former Patent of King James III. 
and that it ſhall be a good, valid and ſofficient Title; Unde 
prefatus Willielmus, nunc comes de Glencairn, heredes ſui & 
ſuc ceſſores, omni tempore futuro, libere, quiete & paciſice præ- 
fatum honorem & dignitatem comitis fruentur & gaudebunt. 
3t10, From a Service and Retour in the Books of the Chan- 
cery, in the Year 1671, where John Earl of Glenca'rn, Father 
to the preſent Earl, is retoured neareſt and lawful Heir-male to 
the deceaſed Alexander Earl of Glencairn, his Brother-german, 
notwithſtanding that he left a Daughter, the Counteſs of Lau- 
derdale, above-mentioned. | | | 


Earl of ROTHES. 


This noble Family was raiſed to the Honour of Earl of 
. Rothes, in the Perſon of George Lord Leſiy ſuper Leven, as 
he is deſigned in an authentic Writ, dated the xoth of Janu- 
ary 1459. George Earl of Rothes his Grandſon married Agi- 
dia Daughter of George Earl of Angus, by whom he had a 
Daughter Eliſabeth, married to William Earl of Errol. He 
died in 1511, and was ſucceeded by William Lefly his Bro- 
ther, not by the Counteſs of Errol his Daughter. This Earl 
was ſlain at Fhudon, and was ſucceeded by Earl George his 
Son. This Inſtance is vouched, 1%, From the Copy of en 
authentic Writing in the Hands of Mr. James Ley Sheriff. 
Clerk of Fife, taken from the Earl of Rothes's Charter-cheſt. 
240, From a Charter under the Great Seal, in the public Ar- 
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: chives, in the 1501, Villielmo comiti de Errol, & Ekſabethe 


Leſfly ſponſæ ſux. 3tio, From the Hiſtorical Collections rela- 
ting io the Nobility of Scotland, in MSS. which belonged to 
the learned and ingenious Mr. Dunlop Principal of the College 
of Glaſgow, and is ſtill in the Cuſtody of Mr. Dunlop his Son; 
and with Mr. Dunlop concur ſeveral Collectors of the Antiqui- 
ties and Deſcent of the Nobility of Scotland, that are in MSS. 
in the Lawyers Library, and formerly belonged to the learned 
Sir Robert Sibbald of Kips, M. D. 


DI o. 


The Line of this noble Family was regularly carried down | 


in a Succeſſion of Males, till the Earl of Rothes's Time, who 


was afterwards Duke of Rothes.. His Lordſhip having no 
Iſſue-male; and knowing for certain, that the Title, Honour 


and Dignity of the Earldom of Rothes, would not go to his 


Daughter, but deſcend to his Heir-male ; therefore, to ſettle 
it in the Way and Manner he intended, he reſigned his 
Eſtate, heretable Sheriffſhip of Fzfe-Shirce, &c. in Failure of 
the Iflue-male of his own Body, in favours of his eldeſt 
Daughter, and ſeveral other Heirs of Tailzie therein ſpeci- 
fied, together with the Title, Honour, Stile, Dignity and 


Precedency of Earl of Rothes; whereupon a Charter was 


expede in theſe Terms, under the Great Seal, by King Charles 
II. bearing Date the 4th of July 1663, in the public Ar- 
chives, Part of which we ſhall here recite, for vouching the 
Alteration of the Succeſſion of the Honour of the Houſe of 
Rothes, from Heirs-male to the Heirs-female. Carolus, &c. 
Sciatis nes dedifſe prædilecto conſanguineo noſtro Fohanni comiti de 


| Rothes, & heredibus maſculis, de corpore ſuo legitime procreandis, 


quibus defictentibus, hered: famelli, procreatis ſeu procreandis, de 
corpore dicti comitis, vel de corpore ejus hæredum maſculorum, 
abſque diviſione, totum & integrum, difti comitis de Rothes, 
titulum, honorem, & d'gnitatem comitis de Rothes, domini Leſly, 
Sc. una cum omnibus & ſingulis comitat. juris, &c. que qui- 
dem, b:nor, titulus, dignitas, integr @ terre, barons, frcium ad 

| . prefatum 
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prefatum noſtrum conſanguineum, comitem de Rothes, perprius 
hereditarie pertinuerunt ; and were duly reſigned by him. 
Praterea, nos de novo damus pradilefto conſanguines noſtro, 
Jobanni comiti de Rothes, hœredibus ſuis maſculis, talie & pro- 
viſionis, comitis de Rothes titulum, dignitatem & præbeminen- 


tiam, prout ipſe, ejuſque pradeceſſores gaviſi ſunt. 
Earlof ABERCORN.. 


This noble Family was firſt advanced to the Rank and 
Quality of Earls of Abercorn, in the Perſon of James Maſter 
of Paiſley, firſt raiſed to be Lord, and then Earl of Abercorn, 
in the Year 1606. There is no Patent upon Record, ſhewing 
to what Series of Heirs the Deſcent of the Honour was 
limited; yet in the Family there is an Inſtance, where an 
Heir-male excluded an Heir of Line in the Succeſſion to the 
Dignity : For James the third Earl of Abercorn died, leav- 
ing only one Daughter, Lady Catharine Hamilton, who was 
mar:ied to John Lentball of Burford, of the County. of Ox- 
ford, Eſq; yet his Couſin-German, and Heir-male, Claud 
Lord Straband, ſucceeded to the Honour and Dignity of Earl 
of Abercorn. This Inſtance is vouched, 1979, From the Peerage 
of Scotland. 2do, From Wood's Athene Oxomenſes, Vol. II. 
where the ingenious Author, treating on the Family of Sir 
William Lenthall, who was Speaker of the Houſe of Commons 
in the Long Parliament, ſays, That John Lenthall Eſq; Sir 
William's Grandſon, married Catharine, a Daughter of the 
noble Family of Hamilton in Scotland, more particularly of 
thoſe of Parſley : And every one knows, that the Title of the 
Earl of Abercorn's eldeſt Son, is Lord Parſley to this Day, tho' 

they have not had the Lordſhip of Parſley fince the Year 1652. 
3tio, From a Memorial of the Deſcent ob the Earls of Abercorn, 
from Claud Lord Parſley their Anceſtor, till Fames the, preſent 
Earl of Abercorn, his Lineal Heir-male, in MSS. in the Hands 
of Mr. Cra ford, the Author of the Peerage. | 


February 2, 1730. 


INFORMATION 


HuGn Lord Fraſer of Lovat; 
AGAINST 


Captain Simon Fraſer of Beaufort. 


Imon FRASER. of Beaufort. has brought a Proceſs 
of Declarator, in the Court of Seſſion, againſt Hugh 
Lord Fraſer of Lovat, under the Name and Deſig- 
nation of Hugh Mackenzie, Son of Alexander Mac- 
heme of Fraferdale ; wherein he infiſts to have it found and 
declared by the Lords, That the ſaid Hugh, as Heir general 
« and of Line to the Lords of Lovat, has no Right to aſſume 
« and uſe the Title, Deſignation and Dignity of Lord Fraſer 
« of Levat; and. that be the Purſuer. as Heir-male of this 
| 2 5 « Family, 


that the Titles, as well as the Eſtate, have always de 
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« Family, has the only Right to the faid Title and Dignity, 
« with all the Privileges and Pre-eminences which are conſe. _ 
c quent upon the ſame.” „ ä 
Tho? the Baronage of Lovat be amongſt the moſt ancient 
Dignities in the Peerage of Scotland, yet ſo it has happened, 
| :ſcended 
to, and have been poſſeſſed by the general Heirs at Law; 
who happening to be Males, there was no Place for the Que- 


ſtion, How this Title and Dignity was deſcendable ? whether 


to the Heir general at Law in the direct Line, or to the cal. 
lateral Heir- malie? till the Year 1697, in which Hugh Lord 


Fraſer of. Lovat died, having Iflue, four Daughters: And 


although this Purſuer had at that Time the fame Pretenſions 
he has now, yet he moved in no Caim of this Kind; and 
when called upon, in a proper Proceſs, to diſpute his Title 
to this Dignity, he waved appe:ring, ſo as Decreet of the 
Lords, in the Year 1703, paſt againſt him; and ever after 


he quict'y allowed the Lady, eldeſt Daughter of the ſaid Hugh, 


as Heir at Law, to poſſeſs and enjoy the Honours of the Fa- 
mily, under the Tide of Emilia Lady Fraſer of Lovat, till 
of late, that the Heir of this noble Family being unhappily 
brought under great Straits and Diſtreſſes through the Means 
of this Purſuer, he has laid hold of this as the molt favour- 
able Opportunity, to move in a Claim, which for fo long 
Time he either had no Thoughts of, or had deſerted and given 
| oe whatever the Defender's Circumſtances are, the Law 
is ever the ſame; and if he is at a Loſs in one reſpect, he com- 
forts himſelf with the Advantage he · has in another, That at 
no Time could the Queſtion have been moved when the Law 


was under the Direction of Judges more learned, impartial and 


diſcerning. | TS 
The Family of the Fraſers, as far back as we have Records 


and Hiſtory to be relied upon, have been reckoned amongſt 


the moſt conſiderable and powerful in the Kingdom; and: for 
| 1 this 
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this very Reaſon, there can-be no doubt but they were of the 
Magnates & proceres regni: But as there is no fixed Period 


when the Title and Deſignation of Lord was firſt uſed in Scut - 
land, and that after this Appellation had been introduced, 
we ſee that in the Reign of James I. of Scotland, the Lords 
of Parliament were ſometimes deſigned Loks, and about the 
ſame time deſigned by their Name and Sirname, and Title 
of their Eſtates, without the Diſtinction of Lord, of which 
there are a great many Inſtances (a) ; ſo it appears from an 
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Indenture betwixt William of Fenton Lord of that Ilk, and March 3, 1416, 


Hucheon Freſal Lord of the Lovat, as early as the Year 1416, 
in the Beginning of James 1.'s Reign, the Parties contracting 
are deſigned, Tt wo noble Lords, and the Lord Fenton, in con- 
templation of the Marriage with Janet his Siſter, makes over 
to the Lord Lovat and the ſaid Janet in conjunct Fee, and to 
the Heirs of the Marriage, ſeveral Lands; for the which 
Cauſes the Lord Lovat on his Part obliged himſelf to give to 


the ſaid Janet, in Name of Dowry, L. 20 yearly out of his 


Lordſhip of Golsfard. 


By another Indenture, betwixt Thomas. Dunbar Earl of Auguſt 9, 1422. 


Murray and the Lord Lovat, he is deſigned, A Nebleman, 


Hucheon Freſal Lord of the Lovat; and thereby he obli- 


ges himſelf, © That his Son and Heir ſhould marry a Davgh+ 
| n : | ter 
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(a) Vide Decreet cf Parliame t, March 17. 1420, Jib. 3. No. 18. of the Records, 
which Decreet is in favours of Margaret Craigi, touching the Lands o: Leuchald. And 
in the Preamble, as the Uſe. was at that time, the Names of the Prelates, Earls, and 
Lords of Parliament preſent, are ſet down ; among the Lords Barons, beſides the High 
Conſtable and Mariſchal, are, Dohnint de Abercorn, de Dalkeith, de Erfkine, de Lochaw, 
de Gordon, de Dirletox, de Semervile, de Maxwell, de Montgomery ;- yet anno 1439, the 


Lord Dalkeith, in a Charter from the King, is defigned Jacobus Douglas Dominus de 


Dalkeith, and the Lord Lochaau, is his Charter of Founda.ion of the Collegiate Church 
of Kilmannan, anno 1442, deſigns himſelf, Duncanus Cambell de Lochau miles. The 
Lord Montgomery, in a Commiſſion he gets to be Governour of Kintyre and Knapaale, 
anno 14.30, is only deſigned Alexander Montgomery of Ardrofſen, "The Lord Somerwileg 
in a Charter mortifying ſome Lands for piou> Uſes. ano 1434. deſigns himſelf, Thomas 
Somervile Daminus de Carnwyth; and the Lord Maxwell, who is a Witneſs to it, is on- 
ly ftiled, Herbertus Maxwell Dominus de Carlawernck And in the Records of Parlia- 
ment, anne 1434, the Lord Dirleton is m— tiled, Mallerus Haliburton de Dirleton. 
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te ter of the Earl's; and this Heir, the Son of the ſaid Lord 
© of the Lovat, failzieand, (as God forbid: he do, bot that 
“ he haif an Douchter-heir or Douchters-heirs,)- the ſaid Lord 
i of the Lovat [ſays the Indenture] is oblyſt, and be thir 
e Letters oblyfis himſelf, as of befoir, to gif that Douchter- 
© heir or his Douchters-heirs, to the ſaid Lord the Earl's Son 
* or Sons, to be gotyn betwixt hym and his ſpouſit Wife, 
ce and the Heirs Male or Female, Sons or Douchters of the 
* faid Lord of the Lovat, failzieand; the ſaid Lord of the 
« Lovat is oblyſt, and be thir Letters oblyſes him, That his 
«© Heirs, whatſoever they be, ſhall hald and fulfill this Trea- 
« ty.” In contemplation whereof, the Earl granted to the 
Lord Lovat and his Heirs, the Barony of Abertarf, SWO. 
- The ſame Hugh Lord Fraſer of Lovat was one of the 
Hoſtages for the Ranſom of King James I. and in the Record 


* Rymer'sFcedera, * he is deſigned, Hugo Dominus de Lovat : And after the 


Tom. 10. p. 333. 


King's Return, it appears, from two Charters granted in fa- 


vours of the ſame Hugh, proceeding upon his own Reſigna- 
tion, the one of the Lands of Golsford, Borland, De monte 


+ Sept. 14. anno 9377147, and others f, the other of the Lands and Batony of 


25 Ja. I. 

Lib, iii. No. 20. 
& 72. of the Re 
cords. 


Kinnel, that theſe Baronies and Eſtate were ſettled as the 


- other Eſtates in the two Indentures above mentioned, upon 


the ſaid Hugh, and bis Heirs and Succeſſors whatſoever. _. 

This Hugh was ſucceeded by another Hugh Lord Fraſer 
of Lovat, who appears to have been noble, and of great Power 
and Conſideration in the Country : For by an Indenture be- 
twixt him and the Burrough of Nazrn, the ſaid Burrough be- 
came obliged to an honourable Lord, Hugh Lord Fraſer of 
the Lovar, his Heirs and. Succeſſors, in leil and true Man- 
rent and Service, &c. and the ſaid Hugh Lord Fraſer of 


Tovat binds and obliges him his Heirs and Succeſſors, That 
* he ſhall be to them a good Lord, Maintainer, Protector and 
Defender in all their right wiſe Cauſes, Quarrels and Acti- 


« ons.” This Indenture bears Date the 3d of March 1472. 
Thomas Lord Fraſer of Lovat ſucceeded ; and by a _ 
|  Þ 


"EI 


of Saſine from King James IV *. he was infeft, as neareſt and April ult. r501. 
lawful Heir to his Father, in the Caſtle and Lands of Lovar, 
Third Part of the Baronies of Ard and Abertarf,: Glenelg, 
and a great many other Lands . And ſeveral other Charters t Od. 21, 1498, © 
of Lands purchaſed by him in his Father's Life, and before © 1499 
the Date of this Precept of Saſine, as well as thoſe he pur- + Od. 14, 1801. 
chaſed after, ſuch as, the Barony of Kinell +, which had recog- Nor. 17, 1501. 
noſced, the Lands. of Dalcroſs and Kirkton, the Lands of Jar? ae. 
Moyis, Ardrannocb, Ingliſton, Balcarranacb, Kilbirme, Caſtle J une 14, S 11. 
of Beaufort, are all taken to the ſaid Thomas Lord Fraſer of Lo- June 1, 1514. 
vat and his Heirs, ſimply, or (as in moſt of the Charters * ) Lib. 13. Ne. 431. 
to him, bis Heirs and Aſignees whatſoever. , . — 5 
The Purſuer has admitted, that this Thomas Lord Fraſer of Lib. 18. Ne. 4 
Lovat was noble, and a Lord of Parliament, tho' notwithſtand- Lib. 16. No. 35. 
ing the Evidences already brought, he ſcems to doubt if his Pre- 3 4 — Ps 
deceſſors were ſo; and yet by his Son's Retour F, he is only er ah 
| deſigned, Thomas Fraſer Dominus de Lovat, pater Hugo- | 
nis Fraſer, latoris prejſentium: And Hugh his Son has no. 
other Deſignation all along in the Retour, but Hugo Frajer 
lator preſentium; yet he likewiſe is admitted to be noble, 
and a Lord of Parliament; and by the Retour he is ſerved as 
- neareſt and lawful Heir to his Father, in all the Lands and Ba- 
ronies.above mentioned, hoiding of. the Crown; and as ſuch, 
he is infeft, and the publick Inſtrument. of Safine “ lies in - Marchrs, 1524. 
Proceſs. He likewife got ſeveral new Charters 4, as well from Lib. 24.Ne. 54. 
the Crown as from Subject Superiors, particularly one from Lib. 24. Ne. 272. 
King James V. of the Barony of Kinnell; and this Charter, E I 
as well as the others, is taken to him and his Heirs what/o- 88 
ever, and are to be ſcen in the Records F, as referred to or + Sept. 14, 1537. 
produced een... * 

It is true the ſame Hugh Lord Fraſer of Lovat ſometime 
thereafter reſigns ſome of his Lands, and thereupon had a 
Charter from the Crown in favours of himſelf and the 1 
male of his Body; whom failing, to bis neareſt and lawful 
Heirs- male whatſoever : Ls 7 great Part_ of his Lands ſtill 

„„ N 1 re- 
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TS ; 
remained under the antient and uniform Deſtination, to Heirs 
fimply, or to Heirs and Afignees” whatſoever, which are 
one and the fame Thing. And upon the firſt Proſpe& that 
the Heir- male in a direct Line was like to fail, that is about 
the Year 1665, Hugh Lord Fraſer of Lovat for the Time, 
made a Bond of Entail for reſigning the Lands and Barony. 
of Lovat, for new Infeftment to himſelf in Liferent, and to 
Mris. Anna Fraſer his eldeſt lawful Daughter, procreate be- 
twixt him and Dame Anna Mackenzie his Spouſe; which 
failing, to any other Heirs-male to be procreate by him and 
any other his lawful Spouſe; which failing, to the faid An- 
na Fraſer, and the Heirs-male of her Body; which failing, 
to her eldeſt Daughter, or Heirs-female, without Divifion ; 
which failing, to his other Daughters facceſffve, according 
to their Births, and the Heirs-male of their Bodies; and fail- 
ing of ſuch Heir-male, to the eldeſt Heir-female without Di- 
viſion; with this Proviſion, That his faid eldeft Daughter, 
and the remanent Heirs-female ſucceeding to him by the 
aforeſaid Tailzie, ſhall marry a Gentleman of Quality, who 
and their Heirs ſucceeding in the Right of the ſaid Lands, 
by Virtue of the Proviſion aforeſaid, ſhall aſſume and take 
the Name of FRASER, and bear and carry the Arms of the 
Houſe of Fraſer of Lovat in all Time coming; and with this 
further Proviſion, That the Lands ſhould be redeemable from 
the ſaid Mris. Anna Fraſer by the Heirs-male of the ſaid Hugh 
Lord Fraſer's Body only. Ee „ 1 
Upon this Tailzie Mris. Anna Fraſer, the Heir- female, 
was infeft ; but the Deviſer having ſoon afterwards had a Son, 
Hugh Lord Fraſer of Lovat, the Eſtate was redeemed. And 
he in his Contract of Marriage with Lady Aimilia Murray, 
Daughter of the Marquis of Atbole, did in like Manner tail- 
zie his Eſtate, Land and Baronies, to the Heirs-male of the 
Marriage; which failing, to his Heirs-male by any other 
Marriage; which failing, to his eldeſt Heir-female without 
Divifion : And he dying in the Year 1697, as is before obſer- 
"9; | ved, 
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4d. without Heirs-male of his Bedy, the Eſtate, Honour, 
and Dignity deſcended to his eldeſt Daughter Æmilia Lady 
Fraſer of Lovat, and was confirmed to her by Decreet of 


Sefton 3 and by her Death, to __ Lord mew of Lover, 


Defender in this Proceſs. - 

—_ the Writs and Evidents above ente theſe Things 
ar obvious, Fin, That in the Year 1416 the Family of 
at was Noble, and that from thence to the Year 1539, 
during the Courſe of 123 Years, the whole Eſtate, and every 
the leaſt Parcel of it, was ſettled in Fee ſimple to the Heirs 
general at Law, 2dly, That from the Year 1539, in which 
the Deſtination of the Eſtate was altered from the Heir-gene- 
ral to the Heir- male, there is no place for any Diſpute, either 
about the Honours or Eſtate ; the Character of Heir-general 
and Heir-male concurring down to the Year 1665, And 
3dly, That fo ſoon as there was any Proſpect of a Failure of 
a male Heir in the direct Line, the Rights of the Eſtate were 
deviſed to the Heir-general, tho' Female, in Exclufion of a 
collateral Heir-male, by Reaſon the Honours behoved to go 
in that Deſcent ; and according to that a the Titles 

of the Eſtate remain to this Day. 
This being the State of the Rights of the Family of Lover, 
the Queſtion ariſing from the Concluſion of the Proceſs 
brought by the Purſuer is, Whether the Title and Dignity of 
Lord Fraſer of Lovat is deſcendable to the Heir. general at 
Law in the right Line, or to the remote collateral Heir-male? 
That the Title and Dignity of a Lord Baron, as well as 
the other higber Degrees of Honour; ſuch as Viſcounts, 
Earls, Marquiſſes, Dukes, is a Right of Inheritance and de- 
ſcendable, will on all hands be admitted; ; and where there is 
no particular Limitation of the Deſcent to any certain Line 


of Heirs, what other Rule can be brought for judging of the 


| Deſcent of this Right of Inheritance, than the common Law 
of the Land, by which all Inheritances of whatever Kind are 


wan * ? If therefese it ſhall appear, that by the _ 
| o 
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of Scotland all Rights of Inheritance are-deſcendable to he 


Heirs-general at Law, Titles of Honour and Dignities muſt 


- deſcend in the ſame Manner; and it will ly upon the Purſuer 


either to ſhow, that the Title and Dignity of Lovat was by 
ſome ſpecial Deed limited to Heirs-male, or to bring ſome 
other Law or Rule whereby Dignities of this Kind are ex- 


cepted and foreprized out of the common Law of Deſcent, 


which regulates all other Inheritances within Scotland. But 


this he has never been able todo: A faint Attempt was indeed 


made in the Pleading, to have the antient Feudal Law eſta- 
bliſhed as the only Rule of deciding in this Caſe ; and ſome- 


thing was likewiſe urged from the Nature and End of ſuch 


Dignities ; all which ſhall be taken notice of in its due Place: 
But in the mean Time the Defender ſhall proceed to clear theſe 
Points, upon which, as he conceives, the Deciſion of the 


Queſtion does chiefly depend. % 
And Firſt, That by the Common Law of Scotland, the 


Right of Inheritance in general is deſcendable to the Heirs at 
Law in the direct Line, where ſuch Heir is Female, to the 


Excluſion of a remoter collateral Heir- male. 20 h, That nei- 
ther our Law, nor the Lawyers who have wrote upon our 
Law, have made any Diſtinction betwixt Titles of Honour 


and any other Inheritance; nor does our Hiſtory afford any 
Inſtances of ſuch a Diſtinction from the moſt early Times 


down to this Day. 3aly, That there are many Inſtances 


both in our Hiſtory and Records, which ſupport the general 


Ground of Law, and deſtroy the Diſtinction endeavoured to 


be eſtabliſhed. * 4tbly, That the Deciſions of the Court of Seſ- 
fion, ſo often as the Caſe has been diſputed, have neglected 


this Diſtinction betwixt the Deſcent of Honours and other 
Inheritances, and eſtabliſhed the Common Law to be the Rule 
in both, where no Limitations to Heirs-male has appeared. 
And /aſily, the Law and Practice of England, and other Na- 
tions ſhall likewiſe be confidered, with reſpect to ſuch Digni- 

ties and Honours ; — whenge it will appear that there is 


no 
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- ſame; and tho the moſt ancient 
yet our Hiſtorians, particularly Leſy and Chalmers of Ormond, 


E 


no Diſtin&ion betwixt theſe and other Inheritances, but that 
the Law of the Land with reſpect to Succefflon, is the Rule 


As by the Divine Law the Succeſſion of Females was eſta- 


bliſhed, the Law of the Scots (from whatever Nation theſe 


had their Origin) in this Point 72 to have been the 


tell us, It was an Article in the League betwixt the Scots and 
Picts, that Wamen ſtould ſuccecd. So ſays a later Author, Mr. 


Ines, in his Critical Eſſay on the ancient Inhabitants f Scot- 


land, who, if he does not in every Thing agree with our other 
Antiquaries as to our firſt forty Kings, pretends to make his 


5 Countrymen Amends, by giving them many more of the 
Picliſb Race, by a Marriage of the King of Scots with the 


only Daughter and Heir of the Picłiſb Crown: - And as far 
back as the Time of Mackbeath, who preceeded Malcolm Can- 
more, our Authors, as well Hiſtorians as Lawyers, take No- 
tice, that the Succeſſion of Females was by Law eſtabliſhed. 

The learned Craig, lib. 1. dieg. 8. ſays, Et in Mackbetho quee- 


dam de ſueceſſiane fæminarum caventur, & ne famina heres feuds 


domino ſuo invito xubat. And in the Time ef Malcolm Can- 


more his Succeſſor, there can be no Doubt that the Female 
Succeſſion obtained in Scotland; for in the Divi/ion,: or the 
giving out of his Lands to his Barons or Freemen, he took 


Care to reſerve the Ward Relief and Marriage of the Heirs 


ef his Vaſſals, whether theſe were Male or Female. And 


in the Reign of David I. in whoſe Time moſt of our Au- 


thors agree the Books commonly called Regiam Mageſta- 
tem were writ, the ſame Rule of Succeſſion was continued 
without any Diſtinction whatever, lib. 2. cap. 25. Hæredum 


alii proximi, alii rrmotiores ſunt: proximi bœredes alicijus ſunt, 
quos ex ſuo corpore procreavit, ut filius & flia. And 
cap. 27. having treated, de ſucceſſione filiorum ad patrem; the 


theſe are not now extant, 


next 


N 4 : . 
5 — - . 
n 4 
199 k 8 
* 


(cw) 

next Chapter, de fucceſſone filiarum ad patrem, ſays, 1dem dis 
cendum de filia una relicta, ut de uno filio; fi autem quis plures 
habuerit filias, inter eas dividetur hereditas, five Fae miles, 
five foccomannus, burgenfis, frve alius liber bomo pater earum. 
And then in the next Chapter follows, — iter maritus 
primogenite filie facit homagiums pro ſe & ſororibus uxoris 
ſux. In Chapter 41 and 42 is —— de ætate legitima bæ- 
redis militum, & de poteſtate dominorum in heredes ſuorum bo- 
minum. And in both theſe Chapters the Succeflion of Female- 
heirs is taken as undoubted, and how the Fee returns to the 
Superior during their Ward, till their lawful Age, and what 
Power the Superior has over the Perſons and Eſtates of the 
Vaſſal during that Time, is defined, of which more in Chap- 
ters 48 and 57. in fin. And Chapters 58, 59, and 70. 
treat, how Homage is done to the Superior by the Huſ- 
band of Female-heirs : So that from theſe Chapters, with 
$keen's Obſervations upon them, it is very plain, that Wo- 
men did not only ſacceed in military Fees, which' all the 
World allows were Fees with Juriſdiction and Dignity ; 
but alſo, that the Female-heir prafiabat fidelitatem, and 
her Huſband, ratione curialitatis, did Homage. Our later 
Authors are ſo full to the ſame Purpoſe, and the Courſe of 
our Practice down to this Day ſo uniform, that it would be 
in vain to infiſt further upon it, in a Couft where RS Points 
are fo well known. 

It will be more proper hee to remove. an Objection, 
e That tho' the general Coutſe of our Law is ſuch, where 
<« Rights appear to be limited heredibus quibuſiungue, to Heirs 
«© whatſoever; yet it is not ſo, where no Mention at all of 
« Heirs is made, or where the Right is deviſed ſimply be- 
« redibus; as in the preſent Caſe, where the Dignity is 
<© neither territorial, deſcendable with an n Exrldom or Losd- 
*« ſHip, =_ where no W n 1 
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Here again is another Diſtinction, without any Authority 
from the Law ; for, fo far as the Defender knows, it is no where 


faid, either in our Law, or L.] Books, that where Heirs are 


not named in any Right, or where Heirs ſimply are named, the 


 Heir-male'is to be underſtood; and where our Law has intro- 


duced no Exception, the general Diſpoſition of the Law ought 
to obtain: Which (where there is no expreſs Limitation to 


Heirs- male) carries the Inheritance to the Heir General at Law. 


But this is further confirmed by the Opinion of our Lawyers, 
Stair lib. 3d. tit. 5. num. 5th, where he ſays, That tho there be 
no mention of Heirs in the Deed, yet the Heir has Right toit; which 
Re confirms by ſeveral Deciſions, not only in' perſonal, but in 
real Rights, ſuch as Reverſions and Subſtitutions :. And the In- 
ſtances lie brings, when the Practiques are look'd. into, do 


ſhew, that the Heirs-general, and not the Heir- male, were 
found to have the Right in the ſame Manner as if Heirs had. 


been expreſt; which further clears that, if Heirs ſimply had. 
been expreſt, there would have been no Doubt the Right would 
have deſcended to the Heir at Lau, tho the Word u 
ever had not been added. * 


And ſo· indeed Balfour, an ancient Author of our Law, un- 


derſtands it, Title of Heirs. and. Succeſſars, where he fully treats 


of the Female Succeſſion. Craig likewiſe, who ſeems abundant- 
ly favourable to the Prerogative of the Male Line, and is the. | 
firſt of our Lawyers who has laid any Streſs upon the Particle 


 quibuſcunque adjeRed to Heirs, 7 ſtill admits, that whatever 


the Preſumption of the old Feudal Law might have been, Page 


| 59, uſus tamen nofter longe diffentit ; preſumit enim feudum ad 
feminas æque ac mares 

proviſum: And Page 237, at noſtri mores, per generalem hare- 
dum mentionem, etiam fæminas ad ſutceſſionem, non extantibus. ma- 


ribus, admitti putant; loc eo evenit, ex adfectione uocis (quibus- 


cunque) que determinatio, etiam fine dubia fæminas cumprebendit; 
ilague eft pronomen quod di ferentiam inducit; and then he adds, 


quod. in omnibus inveſtituris m—  Frequens eſt, ut eliam cum: 
| I | C. omni. ö„v 


deſcendere, niſi hæredibus maſeulis;fuerit 


%% 
omiſſum eft, 10 expreſſs babetny + By which laſt Words he plain- 
ly declares his Opinion, that tho' gurbu/cungue is not added to 
the Termination of Heirs, the Heir of Line is underſtood, 
A great many Inſtances wy be brought from Records and 
Charters; in Support of the Opinion of theſe our Lawyers, 
which at the ſame Time likeways exclude the Diſtinction the 
Purſuer would introduce, betwixt the Inheritance in Honours, 
and the Inheritance in any other Right, and confirm that the 
Raule in both is the ſame. In the Grant of the Conſtabulary by 
King Robert the Bruce, to Gilbertus de Haya, it is to him and hes 
redibus ; and yet that high Dignity, as it had been poſſeſſed by 
Females before, and by their Huſbands in their Right, fo it was 
deſcendible to Heirs-female, and is at this Day poſſeſt by a. 
noble Lady the Counteſs of Errol, whoſe Right was ſuſtained 
and affirmed by the Court of Claims at laſt Coronation, at 
which my Lady's Deputy had his due Place aſſigned him, as 
Deputy of the high Conſtable of Scotland. And by the Charter 
from King Robert, of the Earldom of Strathern, in favours of 
his Son David, the Earldom of Stratbern is granted to 2 
filio noſtro & haredibus ſuis, without any Mention of quibuſcun- 
gue, and yet Eupham, David's Daughter, did ſucceed to her Fa- 
ther in that Earldom; and carried it alongſt with her to Patrick 
Graham her Huſband; who (and his Son by her) enjoyed 
the Title of Earl of Stratbern, and in all Probability, their 
Succeſſors would have done ſo to our Days, had the Hiſ- 
tory of Robert Il's Marriages, and the Deſcent from him been 
Io well underſtood as it is of late, by the Learning and Induſ- 
try of the Hiſtorians and Antiquarics, whoſe Writings are in 
every Body's Hands: However this is ſtill to be obſerved, that 
notwithſtanding of the great Anxiety to ſet aſide the Title of 
the Earl of Monteith, as Ear] of Strathern, becauſe, as was al- 
ledged, he did not clearly connect his Titles with Eupham Coun- 
tefs of Strathern, yet ſtill there was no Objection made by the 
King's Lawyers, that the Grant to David was only ibi & heredibus, 
whereby the Counteſs could not ſucceed ; neither was it alledged 
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that ſuch Dignities were not deſcendible to Females, tho th eſe 
Circumſtances in the Caſe were too obvious to have been ne- 
glected by the King's Lawyers, who had the Opportunity of the 
Records, and the Earls Writs and Evidents in their Hands: But 
tho” either of theſe Allegations would have at once terminate 
the Procets, which otherwiſe did not want its Difficulties, the 
Lawyers of theſe Days knew our Law too well, to inſiſt upon 
ſuch Arguments and imaginary Diſtinctions. "HD 

This naturally leads to the ſecond thing which was propoſed, 
The Opinion of our Lawyers upon this Queſtion: Boſfour and 
Craig have already been referred to upon the general Diſpoſition 
of our Law, tcuching the Succeſſion of Females; and althe' 
they do not expreſly mention, that the Heir-female ſucceeds in 
Dignities, by Reaſon that it is ſuppoſed, no Ground for the Diſ- 
tinction betwixt theſe and other Subjects did occur to them; 
yet till they are treating of Feus, many of which had Dignities 
annexed: And therefore if there had really been any Diſtinction 
in Law, it could not well have eſcaped them. But my Lord 
Stair is expreſs upon the very Queſtion in Debate, Lib. 3, tit. 
5th, Num. 11th, Heirs Portioners are amongſt Heirs of Line; 
for when more Women or their Iſſue ſucceeg, failzieing Males of 
that Degree, it is by the Courſe of Law that they ſucceed ; and 
tho" they fucceed equally, yet Rights indiviſible fall to the eldſt 
abne, without any thing in lieu thereof to the reſt, as firft the 
Dignity of Lord, Earl, &c. And Num. 12. this Author fays, 
Heirs-male of Tailgie and Proviſion ſucceed not by Law, but 
by the Tenor of the Infeftment or Provifion ; and therefore have 
no more | Benefit than what the Tenor of the Provifion carries 
them to: So likewiſe Sir George Mackenzie, Lib. 3, tit. 8, of 
his Inſtitutions, ſays, The eldeſt Heir-female ſucceeds in Titles and 
or ber indivifible Rights. And indeed the lineal Suceeſſion, in- 
cluding Heirs- female, was ſo much conſidered to be the Right 

and Law of this Kingdom, that in the Revocations of our Prin- 
ces, their admitting of Reſignations of Tailzie, changing the 
Succeſſion from Heirs to Heirs-male, is revoked as againſt Jaf- 
et ee | tice 
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tice and good Conſcience, diſinheriting of righteous Heirs; and 
therefore ſuch Alterations are declared to be of no Avail, Force 
nor Effect: The Words of Fame; IV's Revocation are likewiſe, | 
me revoke and caſſes all Tailzies made frae the Heirs-general 
to the Heirs-male, f any Lands in our Realm; which is verba- 
tim uſed in other ſucceeding Revocations. And James V. adds 
the Words, as againſt Law and good Conſcience, 
From theſe Authorities, two Things are obvious ; fel. That 
there is no Diſtinction in our Law betwixt Deſcent or Dignities, 
and any other Right of Inheritance, but that both equally de- 
ſcend to the Heir. general at Law. 2dly, That the Heir- male is 
in the ſame Caſe with Heirs of Tailzie and Proviſion; that is, 
they can take nothing but in virtue of the Limitation or Pro- 
viſion in favours of ſuch Heirs; and conſequently where no 
ſuch Limita:ion or Proviſion appears in favours of Heirs- male, 
(which is the Caſe the Purſuer. himſelf here ſuppoſes) the De- 
ſcent muſt go according to the grout Proviſion of Law, that 
is, to the Heir of Line. 
Our Hiſtorians and Records confirm the rade of our 145 
yers, not in Point of Authority, for that we own is none of 
the Buſineſs of a Hiſtorian, but by affording ſo many Examples 
and Inſtances of Deſcent of the higheſt Dignities upon the 
Heirs.female, that it muſt amount to a Demonſtration, the Di- 
ſtinction now endeavoured to be introduced, was never heard ü 
or thought of in remoter Times. 
We have already obſerved from Loſtey and Chalmers, our eHiC. 
torians, that as far back as the antient League betwixt the Scots 
and Pits, the Succeſſion of Females was eſtabliſhed, ſeeing this 
was one of the Articles, that Women ſhould ſucceed; fince which 
Time, we are ſo far from having any Statute, Law Book or Hiſ- 
torian, from whence an Alteration in our Law, in ſo material 
a Point, can be obſerved, that all of them, as has been before no- 
ticed, concur to make out the Continuance of this Rule of Suc- 
ceffion : Mz: chbeath, Macolm II. and Malcom Canmore's Laws, 
and the 1 lau are all to the ſame — Fiat 
nitance 


* 
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Toſtaice likewiſe of the High Conſtable of Scotland, in the 
Noble Lady now poſſeſſed of it; has been referred to. Arid 
Buchannan in his Hiſtory of the Year 122 3, tells us, Rollandas 
urorem duxerat ſororem Gulielmi Mor villii, qui comes flabuli in 
Scotia erat, quo fine liberis defiintto, Rollandus hereditarium + 
cum piety oft wel accepit : And Allan having ſucceeded to Rol- 
land, the Conſtabulary, by a Daughter of his, was veſted in Ro- 
ger de Quincy Earl of Wincheſter, and by a Daughter of this Earl, 
the ſame Dip gnity paſt to Cuming Earl of Buchan ; but from him 
was claimed by Earl Ferrers, whoſe Mother was the eldeſt Daugh- 
ter of Roger, as enen in the 'pfinted Nemürks for "Hugo Lord 
| Lovat, Page 34. | 

The Hiſtory of England nis wil ford us, that the fame 
ond like Dignities were deſcendable to Females; for Bobun Earl 
of Hereford was heretable Conſtable of England, from whoſe' 
Family it paſt by a Daughter, to Stafford Duke of Buckingham ; 
and altho' it was a Queſtion how this Dignity ſhould be exerci- 
ſed, while in the Perſon of a Lady, it was never ſo much as 
doubted but ſhe had the Right and Title; and upon the Queſ- 
tion, it was reſolved by all the Judges of England, That while the 
Lady was unmarried; the Office ſhould be exerciſed by a Depu- 
ty, and when married, by her Huſband, who fell to do Homage 
for her in reſpect of the Dignity. 80 likewiſe the Dignity of 
High Mariſchal was derived into the Family of Nen by a 
Daughter from Thomas de Brotbertun s. ccoke Inflit. 
But becauſe the Purſuer, who is ever fond of Diſtinctions in 33 1 
maintaining a Pretence which has no Manner of Foundation in; ORE. 
the beaten Path of our Law, imagines here too that there is a de terres & te- 
Diſtinſtion berwixt Offices and other Noble Dignities; we chall Pers Re. 
proceed to ſhow that there is no Ground for any ſuch Diſtine- ports p. 285. 
tion, after having obſerved, that here he is as much at a Loſs to 1 
find out Law or Practice to ſhew any Difference in the Diſtinc- England. | 
tion he would have eſtabliſhed, as in theſe other which have 


been — refuted. 
And 
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And in the Firſt Place, It has been agreed upon by all the 
Hiſtorians of the Enghfo Nation, and of the Saxons, from 
whence the Engh/h had their Origin, and in whoſe Time 
the Dignity of Earls and Barons was introduced, that the 
Comites and Barones were mere Officers, firſt annual, and then 
during Life. And Jaftly, After the Conqueſt they became he- 
reditary, and the Honour and Office (which ſoever the Pur- 
ſuer is pleaſed to call it) became deſcendable in the ſame way 
as the Earidom or dignified Barony itſelf, to Heirs-male, or 
of Entail, conform to the Provifions and Limitations of the. 
Earldom or Barony held by that kind of Tenure of the 
Crown; but where there was no ſuch Limitation or Proviſion 
to Heirs-make or of Entail, But that the Earl or Baron, 
and his Heirs, were to hold in free Earldom or Barony, the. 
Dignity, with the Barony itſelf, was deſcendable to the 
Heirs-general coming (as the Term is) and fo it continues to 
this Day, as ſhall hereafter more fully appear: But this in the. 
preſent Argument is ſufficient to..ſhew,, that the Diſtintion 
betwixt the Dignity of. Conſtuble and Mariſcball, or of an Earl 
or Baron of the Realm, is without any Foundation. . 

But what ſtronger Argument can. be brought againſt . this 
imaginary Diſtinction betwixt the Dignity of an Officer of the 
Crown, and that of an Earl or Baron, than that the laſt were 
equally deſcendable to the Heirs-female as the firſt, Bucha- 
nan, in the Place formely referred to, proceeds to relate, 
That Allan; Son to Rolland, intermarried with the Earl of 
Huntingtons eldeſt Daughter, and of bet had three Daugh- 
ters; and that the ſecond, Daughter of the ſaid Earl of Hun- 
tington was married. to Robert Bruce Lord of Annandale, 
Father of Robert Bruce Earl of Carrie: And then he recites. 
how this Digniiy had paſſed to the Family of Bruce: 
Robertus Bruſſius, qui Carrifle Comes eft d ictus, hanc ob 
cauſam quam dicam ; Martha Carrictæ C omitiſſa, jam nubi- 
lis, ac patris qui in bello ſacro decefſerat unica bares, 
cuin Jerte inter venandum cenſpexiſe Rovertum Bruſium 


omnium 
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enmmum æqualinm advleſcentittm long? formofiſſimum, dum in dr. 
cem ſuam propinquam benigne invitat, renuentem ac prope invi- 
tum ducit : ibi cum tas, forma, genus, mores, facile mutuum 
amorem conciliaſſent, paucis conſttiis, matrimonio copulantur. 
And Chalmers of Ormond in his Hiſtory, Pag. 1 53. gives the 
ſame Account, vis. Robert Bruce, Jil de Robert Bruce 
Signeiur d Annandal:, eut la Comte de Garrick à raiſon de 
Ja femme Martha fille unique de ce Comte treſpaſſe en la 
terre ſandte. With this agree the Extracta de Chronicis, Fol. 
128. And the Extracts from the Black But of Paiſley, 
Book 10. Chap. 29. in Bibliotheca Turidica Edinburgenfi, and 
is further confirmed by a Reſignation made by Robert Bruce 
Earl of Carrick, in the Hands of K. Jahn, anno 1292, in fa- 
vour of Robert his Son, afterwards King of Scotland, of the 
Earldom of Carrick, which, he ſays, he held, Ratione Mar- 
garetæ quondam Comitiſſa de Carrick fponſ# ſuæ, matris ejujdem 
Roberti; and reſigns it in favours of his ſaid Son, Tangquam 
verus & legitimus Dominus præuict. Comitatus, Rymer's F&- 
ra u. Tom; H. Pg. J. 
Several Inſtances to the ſame Purpoſe are to be ſeen in Sir 
James Dalrymple's Collections concerning the Scots Hiflory, 
Pag. 345 & Yequent. but the Defender ſhall only mention a 
few, referring for the reſt to that learned Author, and 
to the Liſt and Condeſcendence of the Nobility lying in 
Pe. 645 75 * Fe, 1 5 
- Thus in the Family of Mar, ibid. Pag. 380. Agnes Comi. 
riſe de Mar, is mentioned in a Charter in the Lawyer's Li- 
brary, and the Earl Morgan her Huſband, and the Male-line 
of Gratney Earl of Mar their Succeſſor, failing in Thomas 
Earl of Mar his Grandchild, who died Iſſueleſs in 1379, he 
was ſucceeded in his Honours and Eſtate by Margaret his 
Siſter, who married with James Earl of Douglas, and James 
Earl of Douglas her Son carried the Title of both Earldoms; 

but he being killed at the Battle of Otterburn in 1388, and 
e | leaving 
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leaving no Iſſue, the Di gnity went to Jabel! Douglas his 
Siſter-german, who married with Alexunder Stewart Son to 
the Earl of Buchan; and that Line again failing, there aroſe 
a Queſtion touching the Succeſſion to the Dignity, wherein 
both Parties founded on their Titles, as deſcended of Heirs 
Female; King TW II. by his Deſcent from Robert the 
Bruce's firſt Wife, Daughter of Gratney Earl of Mar; and 
the Earl of Mar's Predeceſſor claimed it as deſcending of He- 
len another Daughter of the ſame Gratney's ; and at laſt, after 
a long Interruption, Erſtine Earl of Mar's Titles was ac» 
| knowledged, firſt by Queen Mary in the Year 1565, and 
thereafter in the 7 — I 587, 
The Earldom of Fife, did alſo deſcend to. an Heireſs, Jabel 
Counteſs of Fife, who by an Indenture 1 371,. gives the 
Earldom to Robert Stewart. Brother to her Huſband Malter 
then deceaſt, and who is deſigned Comes de Fife & Monteith,, 
until he was created Duke of Albany. . 

The Earldom of Strathern was granted by King David II. 
anno 13 57, to Robert Great Steward of Scotland, and by him. 
to David his eldeſt Son, by a ſecond Wife, who (as has been 
already obſerved) was ſucceeded by Eupbam his Daughter; 
and ſhe is deſigned Comitifſa Palatina de Strathern ; and her 

Son, in a Charter 1422, Mal ;frus Greme potens & magnificus 
Comes de Strathern. 

There are likewiſe ſeveral Inſtances in the Fam'ly of Bu- 
chan; for S'ewart Earl of Buchan having married the Cour.- 
teſs of Roi, in the Chartulary of Murray he is deſigned: 
Earl of Buchan and Roſs; and in an Indenture betwixt tlie, 
faid Earl and Counteſs his Lady, anno 1389, ſhe till retains 

> the Title of Cunteſf of Roſs. And the direct Line of Males 
in this Family of Bucher having failed, Douglas, Son to the 
Laird of Lochlevin, married the Heireſs, who was ſucceeded by 
Mary Douglas, Counteſs of Buchan, their Daughter. And 
a ſccond Sen of the Family of Mar having married with 


Deuglas Counteſs of Buchan, anno 1615, there is a Con- 
| tiact 
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tract ma:rimomal entered into betwixt them, of the Date 
the 15th June that Year ; and by a Charter from King James 
VI. of Date the 22d of March 1617, proceeding upon the 
Reſignation of the faid Mary Douglas Counteſs of Buchan, 
the Earldom is taken to the ſaid Mary and her ſaid Huſband 
in conjunct Fee and Liferent, and to the Heirs-male to be 
procreate betwixt them; which failing, to the ſaid James 
Earl of Buchan, his Heirs-male and Aſſignies whatſoever; 
and contains a Clauſe, whereby the King grants to the ſaid 
James and his foreſaids, the Honours, Dignities, &c. which 
were enjoyed by the former Earls of Buchan, Predeceſſors of 
the Counteſs. | | ee 5 
This Inſtance was 70 hs to by the Purſuer as good for 
nothing, by reaſon of the King's Grant, who being the Foun- 
tain, of Honour, could limit the Digni:y according to his: 
Royal Will. But this is rather avoiding than removing the 
Force of the Argument, which lies in this, That Mary the 
Heir general at Law of the Family of Buchen,. had the Title 
and Dignity of Counteſs of Buchan in her before the Re- 
fignation in the Year 1617, for under that very Title and. 
Deſignation ſhe is called in the Decreet of Ranking of the 
Nobility in James VI.'s Time, Anno 1606: And in a Reduc- 
tion of that Decreet before the Lords of Seſſion, concluding 
a Declarator of Precedency, proſecute at the Inſtance of the 
ſaid Dame Mary 8 Counteſs of Bucban, ſhe libels her 
Title, as immediate Heir by Progreſs to umquihle James 
Earl of Buchan, Lord Auchterbouſe, her fore Grandfather's 
Grandſire; and the Lords reduced the pretended Decreet 
pronounced by the Commiſſioners, whereby Alexander Earl 
of Eglinton, and fix or ſeven other Earls there mentioned, 
were preferred in Dignity to the faid Dame Mary Douglas 
Counteſs of Buchan, and ſhe is thereby declared to have the 
Precedency of them; which Decreet is dated the 25th July 
1628, and is ratified in the e 1633, as may be ſcen 
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by the 3 oh Article of the unprinted Acts of that Parliament, 
and by the Decreet itſelf among the Records. 

The Clauſe therefore in the Charter under the Great Seal 

above mentioned, giving the ancient Precedency to James 


and his Heirs, as it does not concern the Title and Dignity 


of the Counteſs, which was already in her, fo it had a valu- 
able Effect as to James ber Huſband ; for the Contract of 
Marriage to which the Charter refers, conveying the Lands 


to the Heirs-male of the Huſband, failing Heirs-male of the 


Marriage, it was very obvious that ſuch extraneous Heir-male 
was not ſo much as of Blood to the ancient Earis of Buchan ; 


and therefore to convey the, Dignity to them, in caſe of Fai- 


lure of Heirs-male of the Marriage, this extraordinary Clauſe 
was neceflary ; and the Heirs-male of that Marriage having 
lately failed in William Earl of Buchan laſt of that Line, the 
noble Lord, who now is honoured with that Dignity, has 
Right to the Benefit of this Clauſe. | 

Neither does it import, That by the Charter proceeding 


upon this Reſignation, the Honours are given to Heirs-male. 


There is no Doubt, when ſuch Honours are reſigned to the 
Crown, the King may give them out under ſuch Limitations 
as hi; Majeſty ſhall think proper; and there are many Inſtan- - 
ces, in which, tho' the Honours have come into a Family by 
the Heirs-female, yet theſe have, by new Grants of the Earl- 
dom or Lordſhip to Heirs- male, been limited by the Crown, 
and ſo continue limited down to this Day, to the Excluſion 
of Females: And if the Purſuer could voiich by any Grant, 
that the Honours of Lovat were limited in this Manner, there 
is no Doubt but the Defender behoved to ſuccumb. But this 
is not the Caſe: The Queſtion is, How the Deſcent is by Law 
to be governed, where no Limitation to Heirs-male does ap- 
pear, either by Patent, or by Charter of a Lordſhip or other 


dignified Barony ? And in ſuch Caſe, the Defender does 


humbly plead, the known Law of the Land, touching the De- 


ſcent of Rights of Iaheritance, ovght to be the Rule. 
Thomas 


( 21 ) 

| Thomas of Gallnvay, Brother of Allan Lord of Callwey was 
Earl of Athole, in Right of Jſabel his Wife, the Heir of the 
ancient Earls of Athole* ; and they were ſucceeded in that Dig- Abe of 5 
nity by Patrick their Son, who died Anne 1242. His Mo- 2. e 
ther's dier, the Wife of David de Haſtings, ſucceeded him in from Cart. of 
that Earldom . Her Daughter and Heir by him, whoſe Name in Bib. Jos 14. 
was Ada, married with Fohn de Strathbolgie, who in Right of + Cron. of 
his Wife was Earl of Athole f; +; and this John's Grandſon, Earl 23 nod: 
of Athole, was forfeited by: King David I. n * EY 

This Earldom and Dignity came to Fobn Stewart Earl of | Palfour's 
Athole, Brother-vterine of King James II: and remained, with rats 
is Succt flors of the direct Male- line, till the Year 1 594, that ub. Jud. 
Jobn Stewart, Ear of Aibole, died without Iſſue-maſe. He 
left however four Daughters, the eldeſt whereof, Dorothy, 
married with Wilkom Earl of Tullibardine; and her Son 
John, after her Deceaſe, ſerved himſelf Heir of Line to Fobn 
firſt Earl of Athole, the King's Brother: And by a Charter 
from King Charles 1. * dated at Whitehall, 17th February * Regift. of 
1629, his Majeſty did ratify and confirm the ſaid a 
and the Title of Honour and Dignity of Earl of Athole, oY 
carried thereby in Terms ſo expreſs, as ſeem rather to im- 
port a Judgment flowing from the Crown on the Queſtion 
preſently in diſpute, than a mere Ratification ; tho' even that 
would be ſufficient to ſhew the Deſcent was agreeable to the 
Laws of the Land. 
There is yet another to this Purpoſe, in n the F amily of Su- 

therland, thus: Jobn Earl of Sutherland having died in the 
Fear 1512 without Iflue, Eliſabeth his Siſter was ſerved Heir 

to him in the Earldom of Sutherland, &c. and thenceforth 
ſhe uſed the Dignity of Sutherland: And Adam Gordon of 
Aboyn, Son of George ſecond Earl of Huntly, her Huſband, 
aſſumed alſo the Title of Earl of Sutherland, ratione curiaæ 
litatis: From whom is linealy deſcended Fo ohn the preſcnt 
Earl of Sutherland. And tho' to this Inſtance it has been 
ene by the — « That in the Proceſs of E 

D d 2 70 


* 


M2 
aff 


Office 


* 
4 
i 


of Precedency, at the Inſtance of the ſaid Earl of Suther< 


t land, againſt the Earl of Crawford, the Court of Seſſion, 
et by their Interlocutor, found, That the Earl of Sutherland 
& bad not infirufted that the Dignity of John Earl of Su- 
* therland, bis Predeceſſor, was conveyed to Eliſabeth his 
« Siſter, who was ſerved Heir to bim in the Year 15145 
yet notwithſtanding, the Inſtance ſtill ſtands good: For it 
cannot be made appear by the Purſuer, that ever the faid 
Eliſabeth was of new created Counteſs of Sutherland, or that 
the ſaid Adam her Huſband was created Earl thereof. And 
it is very obſervable in this Caſe, that there was but one third 
Part of the Judges who gave their Opinion in the Terms of 
the above Interlocutor, as ſome of the Lords will remember: 
And the Earl of Sutherland having by Bill reclaimed againft 
the fame, this Interlocutor of the Court was thereupon ſtopt; 


* VideProceſs and no further Procedure has been in the Procefs to this Day *. 
E. Sutherland 


contra E. | 
[ in Jaid hold on by the Purſuer, can be of no Advantage to him. 
the Clerk's 


From whence tis clear, that this pretended Deciſion, ſo much 


In the former Inſtance of the Family of Buchan, there is a 
Deciſion of the ſupreme Court of Juſtice, and in the Caſe of 


Atbole a Judgment of the King, the Fountain of Honour, and 


both, as the Defender conceives, in Point : But becauſe there 
was ſome Inſinuations made at the Pleading, that there might 
be ſtill another Diſtinction, betwixt the Dignity of Earl and that 


of Lord Baron, it will be here proper to obſerve, That among 


the Engh/h, (whoſe Footſteps with reſpect to Parliaments, 
and Dignities in Parliament, we in all Probability followed) 
there was no Diſtinctions among Barons before the Time of 
King John; all of them had equal Privilege of appearing in 
Parliament: And tho' about the Time of the Magna Charta 


a Diſtinction was introduced, and thoſe of ancient Deſcent, 
and otherwiſe of Note for their large Poſſeſſions, were ſtiled 
 Barones majores, and ſummoned to Parliament by particu- 


lar Writ, as the other Barons were by a general Precept di- 


rected to the Sheriff of the County; yet all ſtill came to Par- 


liament, 
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Vament, till the Separation of the two Houſes, that Knights 
of the Shire were elected, who met with the Burgefles, and 
chuſed their own Speaker. 1 
But even thereafter the Barones majores, or Lords of the 
Upper Houſe, had place there as Barons, tho' dignified under 
the Titles of Viſcount, Earl, Marquis and Duke. And fo 
it is even down to this Day, after Creations by Patents have 
obtained; a Peer of the greateſt. Dignity whatever, being ſtill 
created Baron of ſome Barony, in Virtue whereof it is, that 
the Spiritual Lords have likewiſe place in that auguſt Aſ- 
ſembly. 8 | TE; 3 

In — the Parliament was called, The King's Baron- 
court ; and as far back as the Year 1171, Barons are menti- 
oned in Scotland, in a Charter of William King of Scots, re- 
cited at length by Selden, Chap. 7.*. And in the Preamble* 
of King Robert I. s Laws, Barons are mentioned as preſent in 
Parliament without any Diſtinction of greater or lefler 
Barons; and indeed all the Barons were obliged to compear, 
and give Suit and Preſence, as in the King's Baron-court, under 
a certain Unlaw or Penalty; but by the Subdiviſion and ſplit- 
ing of the Baronies, held at firſt by the great Men of the 
Realm, there came to be ſeveral other Heretors of Lands hold- 
ing in capite of the Crown, who not being intitled to a Ba- 
rony were called Freebalders, and as ſuch were likewiſe 
obliged to give Suit and Preſence in the King's Baron Court, 
and were Part of the Repreſentation of the Nation in Parlia- 
ment; which occaſioning a great Increaſe in the Number of 
Repreſentatives, and likewiſe an Expence theſe Freebalders 
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Part 2. Tit. 
f Honour, 


and Lefſer Barons could not well bear, King James I. who 


had been detained eighteen Years in England, and thereby 
acquainted with the Conſtitution of Parliaments there, that he 
might make way for two Houſes of Parliament in Scotland 
as in England, by the 52. Act of his 3d Parliament, ſtatute, 
Dat all Prelates, Earls, Barons, and Freebalders, ſen 

they are halden to give Preſence in the King's Parlia- 

e | | ment, 


8 


„ 
ment, frae then furth be. balden to coinfear in n projer Duſk 
and not be a Procuratur. 

This H.rdſhip put upon the Leſſer Barons nd Freeholders, 
was the Reaſon in all Probability, why the great. Alteration 
intended by the King in the Conſtitution went down the 
more eaſily; ſo that in his ſeventh Parliament there is an 
Act intituled, That ſmall Barons and Freehalders need not 
come to the Parliament: And by the Act itielf, che Project 
of ſending Commiſſioners from the Shires for the leſſer Ba- 
rons and Frecholders is eſtabliſhed, who were to chuſe a com- 
mon Speaker, to propone all and ſundry Needs and Cauſes 
pertaining to the Commons; but by a Clauſe it is provided, 
That ail Biſhops, Abbots, Priors, Dukes, Earl, Lords f 
Parliament, and Banrents, the King wills be received 
and ſummoned to his Council and Pari amet, ty brs ſpecial 
Precept. | 
It is true, thro' this Fine s untimeous Death, this Project 


of two Houſes does not appear to have taken Place: For by 


the firſt Act of James II. s Parliament, held 26th of Auguſt 
1442, all Prelatis, Baronis, F rechalderis, and, all others 
within Burgh. and outwith, that aw Preſence in Parlia- 
ment, are to be ſummoned. to appear as formerly ; but 
by the Act 75. Parliament 14. of the fame King, it is ſtatute, 
That no Freehalder. that halds of the King under twenty 
Pounds, be + ny 34 to come to Parliament as for Pre- 
Jence, but gif he be ane Barron, or elſe. be \ ſpecially by the 
Kingis Command warned outher be Officer or by Writ ; and 
buy the 78th Act Parliament 6th James IV. it was Nature, 
That no Baron, Freebalder nor Vaſſal, that. were within 100 
Merks of. the then Extent, . ſhould be compelled to come per- 


fenally to Parliament, except the King wrote ſpecially for 


them, and all that are above the Extent , 100 Merks to 

come to Parliament under the Penalty of the. old Unlaw. 
The reſt of the ſimall Barons = Freeholders were repre- 
ſented by their ETQUrRtOrS:; ; whether theſe were Commiſſi- 
oners 


MR 

oners choſen, as s the Act ſeems to intimate, or by the great 
Barons of the ſame Shire, who were bound to compear, and 
with whom the Letters of Procuratory or Mandate were ſent, 
does not appear. 

The Alterations which afterwards happened, down to the 
Time of the Union, afford no Light in the preſent Queſtion, 
and therefore are not here noticed: But from what has been 
faid, theſe Things appear, Hrſt, That in point of Deſcent, 
there could be no Diſtinction betwixt the Dignity of Earl 
| and Lord Baron; the Foundation of their Place in Parliament 
was the ſame; all of them held that as Barons. 2dly, When . 
the Diſtinction betwixt the Greater and Smaller 5 Leſſer 
Barons was introduced, there was no Notice taken either by 
Act of Parliament, or by the Hiſtory of the Times, or by 
the Opinion of any Lawyer, that this created any Diſtinction 
in the Deſcent of Inheritance, either with reſpect to their 
Lands or their Dignities : And therefore, 37/9, It muſt be 
preſumed, that the common Law continued the Rule in both, 
that is, that ſuch Rights of Inheritance, as before the Diſtinc: 
tion betwixt Greater and Leſſer Barons, was introduced, 
were common to both, and deſcendible to Heirs of Line, or 
Heirs General at Law, continued: the ſame after, and was no 
other. than that which at this Day obtains among the Leſſer 
Barons or Freeholders, which on all Hands is admitted to be 
to the Heirs-general, where there is no Limitation to Herrs- 
male, or Right of Entail, to break in upon the Common Law. 

But leaſt here it ſhould be objected, that Auchorities are 
wanting as to the Deſcent of Lord Barons upon Females, the 
Defender begs Leave to ſubjoin two or three Inſtances, where 

the Female Deſcent has obtained, referring for the reſt to the 
printed Liſt and Condeſcendance, lying in Proceſs. 
Michael Lord Carlile, had by Janet his Wife, Daughter 
of Charters of Ampsfield, three Sons, William, Micbael 
and Patrick; William the eldeſt, married with Jean Daugh- 
ter of f Johnſon, the Predeceſſor of the * of Annandale, 
but 


C- 3. } 
but this William dying in the Beginning of the Lear 17; 
vita patris, left by his Wife Iſſue, Eliſabetbh his only Child, 
Michael the ſecond Son taking Occafion of the Diſtreſs of 
the Repreſentative of the Family, framed a ſuppoſititious Char- 
ter, which he made bear Date the 24th of March 1573, ſome 
Weeks after his eldeſt Brother's Deceaſe, as if -the ſame had 
been granted by Michael the Father, during whoſe Lifetime 
it never appeared, but after his Death came to be confirmed 
under the Great Seal, in the 1580. Michael the ſecond Son, 
did not long ſurvive his elder Brother Villiam and his Father; 
and Eliſabeth, the Daughter and Heir of the faid William. 
with Concourſe of her Mother, having raifed a Proceſs againſt 
John the Son of Michael, the ſecond Son of the Lord Car- 
lile, upon the Articles of Marriage betwixt William and bis 
Wife, and upon an Inhibition which the Wife had raiſed con- 
cluding the ſaid Daughter and Heir had the only Right to the 
Eſtate, (at a Time when as yet the Fraud in ſappoling of the 
Charter was not diſcovered) the Lords found, That the 
' «© Oblig:zment in the Contract of Marriage, did not bar the 
« Alienation by Michael Lord Carkle the Father, to Micbael 
e his ſecond Son; and that the Inhibition in Name of the 
e Mother Wife of William the eldeſt Son, was of no Avail,. 
<« ſhe having no Intereſt in the Property of the Eftate ; and 
© therefore aſſoilzied John, the Heir of Michael the ſecond: 
“ Son from the Proceſs; Which Decree is of Date the 28th 
of December 1593. After this Decree was obtained, Johr- 
the Son of Michael, purſued El:/abeth, as Heir to Micbael 
Lord Carkle her Grandfather, for Warrandice of the foreſaid 
Charter: But by this Time, the Falſhood of the Charter was. 
diſcovered ; and ſhe offering to improve the ſame, as ſuppo- 
ſititious and forged, at the Hearing of the Cauſe on the 6th- 
of March 1594, The Lords of Council and Seffion, having 
*© conlidered; the Depoſitions of the Writer of the Charter 
« 1573, and of the Inſtrumentary Witneſſes adhibit to the 
flame, they declare the Charter to be falſe, forged and feign= 
„„ — 
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te ed, and that it ſhould make no Faith in Judgment nor. 
„ outwith,” All which appears by the Records of Acts and 
Degreets yet extant, in the Book beginning the 7th of Decem- 
ber 1593, and ending the 4th of Judy 1594. Ss 
It is no Wonder therefore, that while Eliſabetb, the Heir of 
the Lord Carlile by his eldeſt Son was outed of her Eſtate, by 
the Means of this forged Charter, ſhe did not take upon her 
the Tithe and Dignity, having nothing wherewith to ſupport it; 
but ſo foon as ſhe had recovered her Right, it appears ſhe was 
married with Sir James Douglas, Nephew of the Earl of Mar- 
ton Regent, and upon the 4th of April 1594, in a Charter 
granted by her, with Conſent of her ſaid Huſband, ſhe is de- 
ſigned Eliſabeth Domina Carlile, and ſubſcribes Eliſabeth Lady 
Carlile, while at the ſame time her Huſband ſigns James Dou- 
glas; and in the Decreet of Ranking of the Nobility as to their 
Precedency in the Year 1606, ſhe and her Huſband, in Right 
of the Courteſy, are ranked in the due Place of her Predeceſ- 
ſors the Lords Carlile: And after this Decreet, we find the 
Lady, in a Charter of the Lands of Thornock, granted to Fohn- 
ſion Commendator of Halyzwood, 6th September 1606, deſigned 
Eliſabeth Lady Carlile and Torthorald, and ſubſcribing in Man- 
ners as above, viz. Elizabeth Lady Carlile. | 
The Lordſhip of Carlile, which held Ward, came afterwards 
to recognoſce in the King's Hands, through the Alienation of 
more than the Half; and William Cunningham having obtained 
a Gift of Recognition, reſigned the fame in the King's Hands 
for new Infeftment, to James now Lord Torthorald, and his 
Heirs-male, which Charter contains an Erection in a free Lord- 
* ſhip and Barony, to be called the Lordſhip and Barony of Tor- 
 thorald, reſervato tamen libero tenemento ſeu vitali reditu omnium 
terrarum predict. Dominæ Eliſabetbæ Carlile, Dominæ de eodem, 
dated 6th of April 1609. |. =) ith, FLY 
The Defender has dwelt the longer upon this Inſtance, be- 
cauſe the Purſuer cannot get free of it, by his uſual Pretence, 
That an Heir-male was not extant : For here your Lordſhips 
; EN OR: :. NN 25 iN _ perceive . 
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perceive an Heir- male was exiſting, and an Heir- male who main 


tained with great Vigour a Plea for the Eſtate upon a forged 
Charter, yet never had the Aſſurance to claim the Honours ; 
and therefore the Purſuer endeavoured to get the better of it 
another Way, by alledging , That the Son of this Marriage, 
immediately after his Father's Deceaſe, took upon him the Title 


of Lord Torthorald, and not of Carlile. _.24ly, That the Lad 
_ afterwards married with Sinclair of Blainſmuir, who never aſ- 


ſumed the Title in virtue of the Courteſey. 


- But how could he, when by the former Objection it appears 


the Lady. had a Son of her firſt Marriage? And how could that 
Son take any other Title but that of his Father's, while his 
Mother, who was poſſeſt of the Dignity of. Car/iJe was alive? 
And it is a Doubt if he could aſſume it after her Death, con- 


ſidering that the Lordſhip of Carlile had recognoſced in the 
King's Hands, and was given out thereafter under the Deſig- 
nation of the Lordſhip of Torthorald, into which Dignity the 


Honours of Carlile ſeemed to be ſank, only with Reſervation 
of the Frank Tenement to the Lady during her Life, whereby 


ſhe loſt nothing of her Title and Dignity, though thereafter it 


might be diſputed if it was deſcendable. 
The preciſe Time when the Family of Harris was raiſed to 


the — of Lord Baron doęs not appear; but it is plain from 
the Records, that in the Parliament holden in the Year 1478, 
the Lord Harris was a Lord of Parliament, without any Crea- 
tion or Inſtalment in that Parliament, and ſo behoved to be 


Lord of Parliament before that Time. William Lord Harris, 


died without Male-ifſue, about the Year 1540, leaving three 


Daughters, Agnes, Katharine, and Janet; the Eldeſt, Agnes, 


| married with Sir John Maxwell, ſecond: Son of Robert Lord 


Maxwell, whereupon he was called to Parliament, and fat as 


Lord Harris, the 16th of April 1567 ; at this Time there was 


a collateral Heir-male of the Family exiſting, who in a Charter 
granted by him to the Lord Harris's Daughter and her Huſ- 


band deſigns himſelf, Archibaldus Harris de Madinpawp, ac 


Here 
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-heres - maſculus - quondam Gulieimi damini Harris de Teregles. 
I here n; no anſwering this Inſtance in a plain and direct Way, 
and therefore the Purſuer is obliged (without any Ground) to 
preſume, that this Archibald Harris might have been an Heir- 
male of the Family, before they were aſſumed into the Rank 
of Parliamentary Lords: But this can never paſs, though we 
ſhould ſuppoſe the Family of Harris to have had their Dignity 
no ſooner than the Lord Harris appears in Parliament, that is 
in March 1478; becauſe if this Archibald was not deſcended of 
this Lord Harris, but of his Father or Grandfather, he beho- 
ved to be much above 100 Years old, at the Time of the 
Charter, which neither Law nor Reaſon will allow to be 
- preſumed," e „ 5 
Another Inſtance of many we might here give, and for 
which we refer to our Condeſcendance, is of the Lords Aber- 
nethy of Salton; for upon the Failzure of the direct Male- 
line of that Family, in the Perſon of Alexander Lord Aber- 
netby of Salton, who died iſſueleſs, Anno 1669, Alerander 
Abernetby of Aucbinloicb, was his next Heir- male, yet his 
Couſin - Alexander Fraſer of Philorth, Son and Heir of Alexan- 
dier Fraſer of Philorth, and of Margaret Abernetby, Daughter to 
George Lord Abernethy of Salton, being ſerved Heir of Line to 
the ſaid George his Grandfather, on the 14th of April 1670, 
did thereupon take upon hit the Title of Lord Salton; and 
his Majeſty King Charles II. by his ' Letters Patent, dated at 
. Whiteball 11th of July that Year, ratified and approved his 
ſaid Service, and his uſing and taking upon him, as Heir of Line, 
and next of Blood, and lineally deſcended of the ſaid Family of 
Salton, the Title, Dignity, and Rank thereof ; arid declared, 
That the ſaid Alexander, and the Heirs lineally deſcending of 
him, might uſe and enjoy the foreſaid Title, and Dignity in all 
Time coming, as any other Lord Abernethy of Salton dd in any 
' Time, bygone uſe and enjoy the ſamen, and all the Honours and 
- Privileges thereto appertaining, &c. Which Letters Patent were 
- ratified in the Parliament the 22d of July the Year foreſaid. 
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From this tis clear, That the King whois the Soyereign and 
Fountain of Honour, and whoſe Judgment in ies of this 
Nature ought to be of the greateſt Weight, knew of no Di- 
ſtinction betwixt the Succeſſion to Dignities and other here- 
table Rights. „ = es 


And thus from our Hiſtorians, Records and Antiquarians, 
the Defender hopes he has made out, in exact Conformity to 


the common Law of the Land, and the Opinion of our Law- 


yers, that the Noble Dignities of Scotland, as all other Rights 
of Inheritance, are deſcendable to the Heirs female, general 
Heirs at Law, and that too, in Excluſion of remoter Heirs- 


male; and further, that there is no diſtinction as to the Point 
of Deſcent, betwixt the Dignity of Lords Barons, and that of 

Earls, as 5 &c. ſo that it 1s now Time to look for what 
Light we can have in the preſent Queſtion, from the Decifions 


of this ſupreme Court. 1 
And indeed when we conſider the perfect Harmony there is 
betwixt the Common Law, and the Opinion of our Lawyers, 


and the Hiſtory and Records, it may appear more ſurpriſing, 


that we ſhould have any one Inſtance upon this Queſtion, than 


that we ſhould have none at all; yet the Defender hopes he is 
able to bring more than one ; and though he admits there is 
but one Judgment betwixt the Heir of Line, and the collateral 


* - 


 Heir-male competing, which is in the Caſe of the Dignity 


of Oliphant, yet the others (ſome whereof he has already no- 
ticed) he conceives are of equal Weight ; if from thence it 
ſhall appear the Court has been of Opinion, that ſuch Digni- 
ties are deſcendable to the Heir of Line, or Heir General at 
Law, being Female; becauſe the Purſuer's Argument goes fo 
far, or it is not of any Weight that the Herr-female cannot at 


all ſucceed in ſuch Dignities. 


The Caſe of the Earl of Stratbern has been already referred 
to, where the King as. Heir-male was Competitor with the 
Ear], pretending to be deſcended of Eupham Counteſs of Stra- 
zthern, Heir of Line, as only Daughter to David Earl of Stra- 
—_— TT x7 
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Point now in Diſpute ; whether an Heir- female could ſurceed in 
ſuch a Dignity : The King's Lawyers having inſiſted that there 
was not a ſtrict legal Evidence of the Earl's Deſcent from Eu- 
pbam the Counteſs, notwithſtanding ſeveral; Retours of In- 
queſts, finding the Earl deſcended. But what Occaſion had 
there been for all this Struggle? and to) impeach the only 
known Method by the Law of the Land, of eſtabliſhing the 
Propinquity of Blood to nearer or remoter Predeceſſors, if this 
ſingle Objection had been good? That Dignities and Honours 
were not deſcendable to Heirs female: Hete was an End of the 
Cauſe at once, if either the Judges, or the Council for the 
King (who himſelf was in Scotland the Timie of the Trial) had 
thought, that ſuch an Objection was agreeable to the Laws of 
the Land: And the Defender muſt appeal to common Senſſe 
and Reaſon, if his Argument is not concluding, that ſeeing 
no ſuch Objection was made againſt the Succeſſion. of Eupham, 
as an Heir- female, it muſt have been the Opinion of all the 
Judges, and of all the Lawyers in the Kingdom at the Time, 
that by the Law of Scotland Heirs- female might ſucceed in 
Dignities, as well as any other Right of Inheritance. .\\_ \-- 
The Decreet of Seſſion in the Earl of Buchan's: Caſe is an- 
other Inſtance of this Kind; where altho' indeed James Steav- 
art, Grandſon and Heir-male of James Earl of Buchan, appear- 
ed not at that Time; nor did he ever lay any Claim to the 
Dignity of Buchan ;: yet there were ſeveral noble Earls, whoſe 
Intereſt it was to have objected to the Title of the Counteſs, 
and who doubtleſs would not have failed in a Diſpute of this 
Kind (which uſually is managed with the greateſt Warmth) 
to have alledged, that their Party, as an Helv. female, could in- 
| herit no Dignity, and conſequently could not diſpute the Pre- 
cedency with them: And if this Objection was moved and 
over- ruled, here is a Deciſion upon the Point; but if it was 
not moved in, the Silence of the Competitors affords yet a 
ſtronger Argument, that the general Opinion of the Nation 
was againſt any ſuch Objection; at leaſt. it ſeems. ſo was the 
Opinion of the Judges, whoſe Part it was to have e the 
5 | ure 


f oof 


zent, au to be deſig 


( 582 30 


Failure in the Purfueris Title; and which doubtleſs they would 


have done, if it had been agreeable to Law, that the Heir- 
5 could not take ſuch a Dignit. 

The laſt Inſtahce on this Head, ſhall be that of the Die: gni- 
ty of Oliphant} the Caſe whereof is obſerved by the — 


Lord Dury in his Deciſions, 1 1th of July 1733 ; whereby it 
a . that the only Daughter, and Heir of Line of the Lord 
Ol. 


phant, was inſiſting to have it found and declared, that ſhe 


48 Heir of Line, had Right to the Dignity and Title of the 


Lord Oliphant, againſt Patricù, the Heir- male, who, as ſuch, 
and in Virtue of a Right he had got from the Purſuer's Fa- 
ther, pretended Right to the ſaid Title and Dignity ; and no 
Writs appearing from whence it could be diſcovered, how this 


Dignity was limited, the Title being in the Family before 


any Patents were in Uſe; and there being no Pretence that the 
Eſtate was erected into a Lord/prp:: So that in every View, 
with reſpe& to the Point of Succeſſion, the Caſe was the ſame 


with this 'betwixt' the Purfuer and Defender: The Lords 


found, That the Lords o my 2 being in uſe 16 fit in Parlia- 
n Writing from the: King, bis Coufin, 
with the Title of + 22 Oliphant, a ſufficient, conform to the = 


" Laws of this Realm, fo tranſmit ſuch Titles in the Heirs-female, 
where "the Jaſt deceaft bad no Male. children, and . there 
vag no Mriling extant, to bxolude the Female. a 
The King himſelf, the Fountain of "> Ry Was. xs. preſent | in 
Court, when this Judgment was pronounced; ſo that it may 
vell be preſumed, conſide ring the Nature of the Queſtion, his 
' Majeſty's Opinion was in nothing different from that of his 
Judges; and the Defender might plead it as a Regulation for 
the Future, in every Caſe touching the Deſcent of Honours 


and Dignities: But to be ſure, where the Caſes are ſo much 


alike the one to the other, and where no alteration in our 


Law has happened ſince that Time, it is at leaſt a very notable 
and weighty Precedent; and the Purſuer it ſeems finds it ſuch, 
| when he ſtruggles ſo much ta evite the Force of it, that rather 


viſibly rather to ſupport the Judgment, 


than want an Argument to defeat it, he brings ſuch as 9 


He 


OW, 


He tells us, Thet the Lord Oliphant, Father of the Heir- 
female, had refigned the Eſtate and Dignity into the King' s Hangs; 
that the Kin notwitbſianding - the Decifoon,, ce Ls Heir- 
male Lord Obe hant; and tht the Heir-female and her Huſband 
bad the Titles of Lord and Lady Mordington G. i ven them, - with 
the Rank and Precedency of the ancient Lord Oliphant ; yer fill 
this Circumſtance of the Caſe, that the Honours were 120 a 
with the King, upon the Refignation of the | Predeceſſor of tl 
Heir-female, ſhows (ſays he) that. there was no, Place for deciding 
| the Queſtion upon the Claim of the Heir-female. And the ol 

further adds, That the Title of Oliphant did not remain with 
Heir-female, but uuns conferred upon the Heir- male. 

Theſe are the Arguments inſiſted on by the Purſuer ; but of 
what Avail can they be, when the Words of the Judgment are 
duly weighed? If the Heir-female had no Claim at ah, 4 by rea- 

ſon of the Father's Reſignation, why was the Proceſs allowed 
to go on? Why did the Jadges proceed to determine a Point of 
no Conſequence to the Parties in Court? But though the Judg- 
ment could have no Conſequence as to the Parties, yet ſtill it is 
a Reſolution of all the Judges, the King preſent, ad upon ſuch 
a Caſe, as his Majeſty might well have demanded the O Opinion 
of his Judges, in in Point of Law, and which they have giyen in 
very expreſs Terms, and to which it appears * Majeſty did 
conform his procedure: For though the Title of Lord Oliphant 
was given to the Heir-male, who was of that Name, (as the 
Purſuer obſerves). yet the Rank and Precedency of the Dignity 
of Oliphant was given to the Heir-female, who, when ſhe, had 
| paſſed into a Family of another Name, had no Occafion. to 
retain the Name of Oliphant. And ſo we ſee in the Rolls of 
Parliament, the Lord Mordington is ranked in the Place of the 


ancient Lord Oliphant, before many Peers created in the Reign b 


of Charles I. yea in the Reign of James VI. and even of fee 

III. whereas the Lord e after this new Patent, 

| rapked much lower. 

King Charles I. in this Procedure, followed the Exam i of 
Eduard 


Edward-IV. King of England, his Predeceſlor, with reſpect to 
» Dugdale's the Honours of d Lord Dacres *: The Caſe whereof was, 
Bay. Thomas Lord Dacres had Iſſue, "Thomas his eldeſt Son, Ralph 
3. p. 23, and the ſecond, and Humphry his third: Thomas the eldeſt, died 
245. vita patris, having Iflue, Jaan his Daughter and Heir, married 
with Sir Richard Fines Knight. After the Death of the 
Grandfather, Henry VI. by Letters Patent, of Date 7th No- 

"ember. anno 710, reciting the Pedigree and Marriage, Accepts, 

declares and reputes the ſaid Richard Fines, to be Lord Dacres, 
and one of the. Barons of his Realm. But afterwards Humphry 
Dacres made Challenge to the Eſtate, as well as the Dignity ; 
and both Parties having ſubmitted themſelves to the Arbitri- 
ment of King -Edward TV. the King, the 8th of April, anno 
regni 13. did award in theſe” Terms, That the ſaid Richard 

"Fines, in the Right of Joan bis Wife, and the Heirs of his Body 
lawfully begotten, ſhould be repited, had, named and called Lord 

. Dacres ; and that the ſaid Richard Fines, and the Heirs of his 
Body by the ſaid Ioan his Wife "begotten, ſhould" kiep, have and 
1e the ſame State and Place in tvery Parliament, as the ſaid 
| fo Sin Dacres Knight, the Deceoft Lord Dacres had uſed and 

Lehe; and that" they ſhould have and bold to them and their Hers 

the Manor of Holbech, which'pertained to the ſaid Lord Dacres. 

And that the Heir-male might not go away altogether diſ- 

. Contented from the Royal "Preſence, the King on the other 
„Pan did furthermore award, That the Heir- male ſhould have 

., @notber Part of the Eſtate, and that he ſhould be reputed and call. 

ed Lord Dacres of Gilliſland, and bave and keep the Rank and 

Place in Parliament next adjoining beneath rhe Place of -the 

aid Richard Fines Lord Dacres, had and occupied, or that the 

Heirs of the Body of the ſaid Joan his Wife ſhould have and oc- 

+ Coke, Patt cupy. And Coke in his Commentary on Lytfleton , refers to 
ut. Init, fol. a late Caſe of the ſame Family of Dacres, where it was adjudg- 
aber. eld by all the Judges of England, that Sampſon Leonard, who 
. married with Margaret, the only Siſter and Heir of Gregory 
Hines, Lord Dacres, had this Dignity in the Right of his — * 
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tens“! 


Thus we are venübiy led to take a View of the: beer 
England with regard to the Female Succeſſion in Dignities, 
and which, in as far as we can have Information from their 
Law-books, i5 much to the ſame Purpoſe with our own: Coke 
in the Place before referred to, after indeed that he has ſtated 
a Singularity of the Law of England, „That where there are 
« ſeveral Daughters, the King may, by. reaſon (as he terms 
cc it) of the Uncertainty, chuſe which: of the Daughters he will 
* to ſucceed in the Dignity, tho' all are Coparcenaries in the 
s Eſtate: Adds, But if an Earl or Baron, who hath his Dig- 
„ nity to him and bis Heirs, have Iſſue one Daughter, the 
Dignity ſhall deſcend to the Daughter, for there is no Un- 
te certainty, but only one Daughter; ſo the Dignity ſhall 
« deſcend unto her and her Poſterity, as well as any other In- 
te beritance: And this (ſays he) appeareth by many Precedents, 
* and by a late Judgment given in Sampſon Leonard's Caſe,” 
(of which mention has been already made) and in the Caſe of 


VMilliam Lord 


The Defender, in the Courſe of this Proceſs, has brought 
many more Examples of this Succeſſion, which are lying in 
Proceſs, and which he here omits for Brevity's' Sake to repeat: 
The Authority of this great Lawyer of the Engiiſb Nation, 
will of «ſelf be ſufficient; and from his Words it appears, hs 
That Dignities are deſcendable to Females and heir F 
rity. And ach, That he ranks the Deſcent of Dignities in the 
Game Caſe as any other Inheritance. Tis true that he puts the 
Caſe, where a Dignity is limited to a Man and 4is Heirs, which 
the Purſuer will probably argue has no Concern with the pre- 
ſent Caſe, where it does not appear that the Dignity of Lowat 


| was conferred upon the firſt Lord Lovat (whoever he wee) 


and his Hears. 
Rut to be ſure the Proſecutor of this Action does not hereby 


mean, that the Dignity ſhould not be caductary, ſo as that if he 
cannot take it himſelf, no other ſhould. 24h, It has already 


appeared, that by the Law of Scotland in many Rights of 
EE In- 


{8/9 5 
Inheritance, where Heirs are not named, the Right falls to the 
general Heir. And of this we have an Inſtance alſo, in the 
Dignity of a Lord Baron itſelf in the Time of King James 
VI. who created Sir Michael Balfour of Balgarvie a Baron 
Banrent and Lord of his Parliament, by the Title of Lord 
Balfour of Burleigh, by Inveſtiture with Ceremony upon the 
'I6th Day of July 1607, without any mention of Hezrs in his 
Creation; and yet upon his Death, without Heirs-male of 
his Body, his Daughter and ſole Heir Anne ſucceeded him iti 
his Eſtate and Honour. Vide MS. of Sir James Balfour Lyon 
King at Arms, de jure prœlationis Nobilium Scotiæ, in Bibliotbe- 
ca Juridica Edinburgenſi. But, 3dly, The learned Author 

before mentioned, with reſpect to Dignities, ſays, When 
« a Man is called to the Upper-houſe of Parliament by a 
« Writ, he is a Baron, and hath Inheritance therein, with- 
« out the Word Heirs.” He adds indeed, The King may 
limit the general State of Inheritance created by the Law 
*« and Cuſtom of the Realm, to the Heirs-male or general of 
te his Body, by the Writ:” And gives an Inſtance of Broom- 
fleit, who, in the 27th of Henry VI. was called to the Parlia- 
ment by the Name of the Lord Veſcy, with the Limita- 
tion in the Writ, to him and the Heirs-male of bis Body. 
And if Inſtalments with us are of the ſame Nature with the 
Writs in England, we have an Inſtance of the ſame kind 
in the Reign of King James IV. with reſpe& to the Earl 
of Bothwell, who upon the 13th Ofober 1488, gets a Char- 
ter of the Lordſhips of Bothavell and Crichton under the 
| Great Seal, to him, & heredibus ſuis quibuſcungue; and 
four Days thereafter he is introduced to Parliament: And 
the Parliament Rolls bear (after a long Preamble of his Ser- 
vices) That the King, the Three Eſtates being preſent, and: 
by their Conſent erects theſe two Lordſhips, In unum libò- 
rum Comitatum, pro perpetuo Comitatum de Bothwell nun- 
cupand. eundemgue Dominum Patricium in Comitem creavit, & 
 Comatts titula decoravit, per prœcinctionem gladii, ut moris 
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8h, ita quod iſe & fai heredes Pro perpetud futuris temp 


ribus Comites de Bothwell vocentur ; Comntifque dignitate ful- 
geant. But in all the other Inſtalments which occur in this 
and the after Parliaments, there is nothing further noted, but 
the Day of the Month, quo die Rex fecit, creavit, & nomina- 
vit N. Dominum Parliament; ; and it is obſervable, that as in 
the Caſe of the Lord Bothwell, ſo likewiſe in the moſt of all 
other Caſes, of ſuch as are named in Parliament, they had 
previous Grants of their Lands and Dignity, under the Great 
Seal, before they are introduced to Parliament, to them and 
their Heirs in general; ſo that the Nomination was but a 


mere Form. And further, that moſt of our Lords were 


not named at all in Parliament; for from the Time of King 
James I. to Queen Mary, there are only two Dukes of ſix 
(created during that Time) that are inſtalled in Parliament; 
and of twenty-four Earls, only one; and of thirty fix Lords, 
there appear only nine-to be inſtalled in Parliament, and theſe 
by ſhort Notes, as is above mentioned, rather for aſcertain- 


ing their Ranks and Precedency according to the Dates of 


their Inſtalments, than for limiting the Deſcent of their Dig- 


nity, which being a Right of Inheritance, was left to be go- 


verned by the Law of the Land, or by the Limitation of Be- 
ſcent in their Charters, where their Lands were erected into a 
free Earldom or Lordſhip, which from what has been hitherto 


obſerved, carried alongſt with them the Dignity to whatever 


Heirs the Earldom or Lordſhip was limited ; but where no 
ſuch Erection did appear, and that the Tenure was not in 


free Earldom or Lordſhip, the Deſcent of the Dignity as a 


Right of Inheritance, could be no otherwiſe limited, but by 
the general Law of Succeſſion in the Kingdom, which from 
the Law itſelf, from the Authority of our Lawyers, from 
our Records, Hiſtorians and Antiquaries, from the Deciſion 
of the Supreme Court, and the Judgment of the Prince, and 


from the ſame Rules obtaining in our neighbouring Nations, 


EL £ 2 appears 
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200 to have been in the Inheritance of Dignities, as well as 
of other Subjects, to the Heirs- general at Law and of Line, 
where no other Limitation appeared. i 

It may be thought unneceſlary, after what has been ſaid, 
to inſiſt upon the Laws and Uſage of other Nations; we ſhall 
only obſerve, that by the Laws of Nor mandy, from whence 
ſome of our Authors pretend our Feudal Cuſtoms are tranſ- 
mitted, the Female Succeſſion in noble Feus is eſtabliſhed, 
The 199th Article of that Law is in theſe Terms, Homme 
nee femme, a qui apartiente fif noble, eſt tenu faire foi & 
ommage au Seigneur; & ne doit paier aucun relief, pourveu 
la femme lait une fois pate, And Argentræus, both in his Hi- 
ſtory and Commentary on the Cuſtoms of Bretagne, gives us 
almoſt in every Page Inſtances of the Succeſſions of Women to 
5 gary and Feus; and in his Commentary upon the Aſſia, 
or Laws of Godfrey Duke of Britanny, who being a Son of 
England, came to that Dignity by marrying the Heireſs, tells 
us, . That the Duchy was deſcendable to the Heir-female,' and 
yet it was a noble Feu of the Crown of France: And one of 
the old Paries [Selden's Titles of Honour, Part II.] holding 
of that Crown, as the Duchy of Burgundy was another, 
which every Body knows was by Mary of Burgundy tranſ- 
ferred to the Emperor Charles V.'s Brother, by his Mar- 
riage with the Heireſs. Perezius too obſerves, in his Com- 
mentary upon fit. Cod. de dignitatibus, Numb. 49. Mori- 
bus quarundam gentium, non plane obſcuratur nobilitas muli- 
erum illuſtrium, nuptias contrabendo cum abjedæ conditions 
viris, quod & olim quidem tributum jure certis familiis, nunc 
falſim productum ad illuſtres Dominas, que Comitiſſæ ſunt 
aut Duciſſæ, ut maritos nobilitent, & Comitatus aut Ducatus 

dignitatem in eos transferant, And Numb. 5 1. treating 
more particularly of the Female Succeſſion in Feus, be ſays, 
Inde obſerva feminas capaces eſſe ſucceſſiunis, niſi nominutim cau- 
tum fit, ut ſoli maſculi ſuccedant, nec tantum in minoribus — 1 

+ 2 


d & in prfnoipait ditionibas S etiam ignis, fic in Hiſpuniee, 
Angliæ, Sicilia, Sueciæ, Neapolts, Bobemiæ, Hungariæ, Cypri 
& Huſianiæ regniss And the only Exception we have in Eu- 
rape is the Crown of France, to which: Females ſucceed nor, 
under Pretence of the Saligque Law; about the Exiſtence and 
Import of which, their own Authors are not agreed, and was 
never heard of to be the Rule of Succeſſion in France, till 
the Reign of Philih di Yahkis, againſt whoſe Succeſlion the 
Duke of Bu, gundy, and ſeveral other great Peers of the Realm 
pPrroteſted, us did likewiſe, Edward III. of England, Heir of 
Line; from whence it is, and from an after dilputed Succeſ- 
ſion upon che fame Head, that the Kiug of England retains 
the File, of King of. Fraxce to this Day. But even this Ex- 
ception, as the French will have it, with reſpect to the Crown 
of France, ſhews, Tvat as to the other great Dignities of the 
Realm, they are governed by the general Rules of Succeſpon, _ | 
are for the. moſt part the ſame all the World over. ') 

But the Purſuet has alledged, *© That the governing Rule in 
ic this Queſtion ought to 0 the old Feuds! Law, in which the 
«© Male-lucceſſion only obtained: ; for that ſuch Feus, whether 
cc greater or leſter, were originally given for military SorvICes, 
„ of which Women were not capable.” 
It is very difficult to fix the Feudal Lie as to this Point: 

We firſt indeed hear of it in Lombardy, but then almoſt every 
City was: governed by 4 different Feudal Law. In Cremona, 
Pavia and Milan the Cuſtoms were quite oppoſite. to theſe in 
Mantua and Verona, and fo forth, which gave occaſion to 
ſuch different Opinions betwixt the two great Compilers of. 
that Law, Gerardus Niger and Obertus de Orto: And theſe 
Cuſtoms had ſcarce well been ſettled, when the Normans made 
great Alterations in them; and ſo even in Taly they were 
model'd from time to time, without any regular Authority, 
till the Reign of Frederick II. which was lo! 2g ; after the Time 
of Malcan Canmore King of Scoilans 3 and. it has already ap- 

| _ 
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peared, that in his Time and before, the Female-ſucceftion. - 


had obtained with us. Neither does it appear that the Feu- 
dal Conſtitutions were ever approved of, or received with us. 


The Scots, as well as the Engliſb and French, have adapted 
ſome of the Feudal Cuſtoms to their own ; but from this it 
can never be inferred, that as to the Point of c we 
are to be governed by that Law. . 
2db, The Feudal Law, debarring the Women 1 ory 
ceſſion, had ſo many Exceptions, that it only retained the 
Name of a Rule: Theſe are to -be met with in the Feudal 
Authors; and particularly Struvius, in his Syntagma Furis 
Feudalis, Cap. 9. Numb. 8. amongſt the Exceptions from 
the Rule, reckons in general, that Feuda franca did admit 
of the Succeſſion of Women, as alſo where the Superior did 
accept of a Duty in place of Service; and ſo it is, that either 
our Feus were held Blench, or Feu for Payment of Money, 
or ſome other fungible, which were Feudum francum, or 
Ward, wherein the Superior had a Duty for Service in the 
Minority, and for the Marriage; and anciently the Heirs 
could not marry without the Superior's Conſent, which was 
in place of military Service, and therefore by theſe Rules, 
even according to the common Feudal Law, Women ought 
to ſucceed in Feus as they are conſtituted in this Kingdom. 
But what Occaſion is there for treating, whether Women ought 
to ſucceed in Feus and Dignities, or not? when it is already 
made out from our antient Law-books, that they actually did 


| ſucceed even in military Feus ; and that, as appears from Skene 


de verb. fignif. tit. HOMAGE, and elſewhere in the Regiam 


| Mijeftatem, Women performed Fidelity only, and that their 


dal Law, which however no Man will ſay ever obtained with 


Huſbands did Homage to their Feus. 
3tio, If the antient Feudal Law was the governing Rule of 


Succeſſion with us, why do not all the Males of the ſame 


Degree ſucceed in Military Feus? for it mores by the Law- 
books that this was the Rule of Succeſſion by the antient Feu- 


us. 


(En 

us. The Right of Primogeniture among Males was not intro- 
duced into Tah till the Normans came into that Country, 
and yet to be. ſure we had the Right of Primogeniture long 
before; and why not alſo the Female Succeſſion even in Dig- 
nities? | 


But it was fiirthe? objected, <©* That the Dignity of Baton 
« was conferred for this very Intent, that the Perſon to whom 


e the Honour was given ſhould aſſiſt in Parliament, and Coun- 


& cil, which Women were never admitted to do: Corporalia 
e munera fæminis ipſe ſexus denegat, quo minus honores aut mu- 
<-nera injunguntur *.” 


This, with Submiſſion, is one of theſe Arguments, which, Ir. & honor. 


by endeavouring to prove too much, proves nothing at all. A 
perſonal Incapacity, whether ariſing from Age, the Sex, or 
from a Defe& in the Body or Mind, may bar the Exerciſe for 
a Time, but cannot hinder the Deſcent of the Honours and 
Dignity : A Minor, Ideot, or frantic Perſon, tho! a Male, can 
no more aſſiſt in Council and Advice in Parliament, than one 
who 1s deaf or dumb; yet no body has ever maintained, That 
Titles of Honour and Dignity, which are of Inheritance, were 
not deſcendable to ſuch Perſons, but behoved to paſs to the 


next collateral Heir. And why ought not the ſame to obtain 
in the Female Succeſſion ? and ſtill with greater Reaſon, in 
ſo much that the Lady may have a Huſband who can perform 


the Duties inherent in the Dignity, and who, as we have ſeen 
by the Inſtances already mentioned, was generally admitted, 
ratione curialitatis, in the actual Perſormance of it. But ſuch 
Honours are always given by the Prince to the dignified Per- 
ſon, not only as a due Recompence for himſelf, in reſpect of 
his paſt Services, but alſo as a memorable Reward thereof in 
bis Poſterity: And if the Infamy of the Anceſtor be a Blot to 
his Poſterity, and the Blood of the Poſterity be corrupted up- 


: on the Offence of the Predeceſſor; it is (till with more Rea- 


ſon, that the Honour due to the Anceſtor thould likewiſe re- 
main an Honour to the Poſterity, of whatever dex, eſpecially 


in 
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in the Caſe of Dignities, nkich; unte the Grant be ſo linale- 


= are not purely perſonal, but patrimonial; and fo are de- 


ſoendable, as has been frequently before obſerved; like other | 
Rights: of Inheritance. 

The Purſuer has likewiſe brought ſome Inftances, whahs 
collateral Heirs- male have ſucceeded in Dignities, in Prejudice 
of the Hers-female then alive. But it has been ſhewn in 
every Inſtance, ſave one, that this Deſcent was by reaſon that 
the Eſtates were erected into Ear ldoms and Lordſbips, and that 
theſe were deſcendable to the Heirs-male, and of conſequence 
carried the Dignity along; and where this does not appear, 
for want of the Writs of the Family pointed at, the Preſump- 
tion muſt be, That ſo was the ancient Deſcent of that Earl- 


dom or Lordſhip, or that the Heir- female took it to be ſo. 


But in the preſent Caſe, the Eſtate of Lovat, tho indeed very 
great, was never erected into any Lordſhip; and for many 


| Years, above a Hundred after the Family was aſſumed into the 


Vid. the 
Defender's 
printed Con- 


deſcendence 


of the Titles 
to the Eſtate. 


Rank of Nobles, the Eſtate, as has been noticed “ from the 


Titles to it on Record, was always provided to the general 
Heirs at Law, and fo was delcendable to the Female-heirs : 
Which is a further Argument, that the Dignity of Louat from 
the Beginning was underſtood to be defoendable upon the 
right Heirs at Law; otherwiſe it cannot be imagined that the 
Eſtate would have ftood ſo long deviſed after this Manner, to 
give Occaſion to the rendering it from the Honours, which, 


upon the Exiſtence of an Heir- female, behoved to have hap- 


pened, if the Honour and Dignity was only deſcendable to the 


Heir- male. 


lt was further urged, That ever ſince patents of Honour 
“came in uſe, they have been expreſsly limited to Heirs-male; 
* which preſumes retro the Intendment of the Crown, that 
« at whatever Time, or in whatever Manner Honours were 
« created, theſe ſhould deſcend to the Heirs- male, there being 
* no Reaſon affignable why any Alteration ſhould be intro- 


ce duced when Patents took place.“ 
01 2 | But, 


(4) = 
But, in the Sf Place, This is arguing again Facts and 
the numerous Inſtances that have been W by the Defen- 


der in the 8 $. aadly, The Argument ſeems. to conclude 


the other Way, That ſeeing an expreſs Limitatidn Has been 
introduced fo ſoon as Patents appeared, which with us is no 
ceatlier than the Reign of King Jam . 5 
mittation does appear; the common Law of the Land is the 
Rule; And as there are Inſtances; even ſince that Time, of 
Patents to Heits whatſoever, - which no body can diſpute 
would: deſcend: to Heits-fetnale; the Preſumptlpn from the 
general Courſe of the Law, Where no Lipiltation whatever 
appeats, brings the Caſe to be the fame as if HEirs-general were 
expreſſed. 3:10, The Reaſon for the Limitation In later Pa- 
tents is obvious to the moſt co men Capacity, the Continu- 
ance of the great Number of Peers by the Succeſſion of Heirs- 


female, which behoved ſtill to be more increaſed by new 
Creations, if undet no Limitation, eser We in certain 
Emergencies, we have in our ohn Times hep "2 great Number 

created in ane Day. So that if this Argument of the Pur fu 
is duly conſidered, it is fo far from bringing! him any ARR. 
- ance, that it notably ſupports that which the Defender, in the 
Courſe of his Pleading, has: been endeavouring to maintain. 
And in England likewiſe, ſince Patents came in uſe wi h them, 
theſe/Patents have' been almoſt uniformly conceived in fa- 
vours of Heirs-male: Notwithſtanding whereof, when any 
Diſputes happen concerning the Succeſſion to Dignities con- 
Nitute without Patents, ſuch Caſes with them are always judged 
according to the common Rules of Succeſſion, to the Heirs- 
general at Law, without any regard to Patents being almoſt con- 
ſtantly deviſed, ſince they came in uſe, to Heirs-male. 
The Objection brought from the Humour and Canceit of 
Highland Clans, of which the Name of Fraſer is ſaid to be one, 
« That they are always ford of being led and governed by a 
| G g "4 . 
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$ Vid. the Defend. 
er's Condeſcendence 
of Inſtances, 


0 


*S „ & 


Nation: Ter . communis y fays the Law ; and we know 
of no particular Statute introducing a Diverfity of Succeſſion 
1n the Fla from the other Parts of the Country. But 
beſides, among the moſt ancient Writs of this Family, the 
Indenture of Marriage betwixt the Lord Fenton for his Siſter, 
and Hugh Lord Lovat, the Barony of Galford; and other Lands 
in the Eaſt Country, is given for the Portion: So that at this 
Time tis preſumable 9 F amily' s Poſſeſſions in the South, "aſe 
as valuable as thoſe they had in the Highlands. x 
And thug the Objections offered for — Purſuer, in e ken u 
they have occurred to the Defender, being removed; the ge- 
neral Law) e Fr the Land conforming to ſo many Inſtances: as 
have been þ rou ght f rom our Records, and the Hiſtorians: of 
our own, as Dh as of other. Nations, and cleared and ex- 
Gon by 28 of the Crown and the Sovereign 
ourt, 11 ny e of our ee ht to 1 . 
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GENEALOGY of the Family of 
| Lovat, from Hugh Lord Fraſer of 
Lovat, who died 1646. | 


HUGH Tad Fraſer if Lovat did 1646. 


Hogh Maſter of Lovat Thomas Fraser. defigned, 
died, vita patris, 1643. Of Beaufort. 


flagn Lord Fraſer of Lo- Captain Simon Fraſer * 
vat ſucceeded his Grand- of Beaufort, — * 
father, and died 1672 — f. 


Hugh Laras Lovat 
a 1697. | 


Fm ilia Lady Frafer of Lovat 
fiucceeded her Father, and 
died 1 77 


Hugh Lord Frake 7 Lom 
Defender, 
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CONDESCENDENCE 


MEMORIAL 
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CONDESCENDENCE 
INS 74 NCES, ancient and modern, 


Where Titles of Honour and Dignities have 

' deſcended to Heirs- general, offered by HUGH 
Lord Lovat, inthe Proceſs preſently depending 
againſt him, at the Inſtance of Captain Simon 


q : 


| Fraſer of Beau fort. 


ANGUS, 


ALCOLM Earl of Angus was ſucceeded by Ma- b 
4 tbilds his Daughter“ who having married Sir, en Rg. 1 — 
Gilbert de Umphraville, the ſaid Sir Gilbert thereupon, and 33, 4. 
his Son after him, both became Eails of Angus in her 


Right , the one of his Wife, the other of his Mother. at Peer, of Scot, p. 8, 


STEWART Earl of Angus. 


The above Family of the Umphravilles being forfeited, II, 

Sir Fohn Stewart of Buncle was created Earl of Angus by | 

| King Robert I. Anno 1316 || ; but his Male Iſſue failing in | L. Ochittre' Col. 
bis Grandſon Thomas, his Honours and Eſtate went there- “. 

„ 9 LH 1 


1 64+ 
after to Margaret his Grand- daughter, Sifter and Heir to 
er, of Seot.p.96, the ſaid Thomas her Brother. The ſad Lady married firſt 
ol Reſig, of the Coun- Thomas Earl of Mar, by whom ſhq had no Iflue, and there- 
teſs of Angus, there after ſhe married William firſt Earl 5 Douglas, by whom ſhe 


quoted, as in the Duke 


of Douglas's Hands. had a Son George, who, in her Right, and 55 her 9 


Item, Records of Re- 


tours, B. 11, fol, 39. nation, Arno 1389, became Earl of Angus“. 
A ＋ H OLE. 


III. Thoman of n Brother to Allan Lord of Galloway, 

was Earl of Athole in Right of Jabel his Wife, the Heir of 

fel 2. et, of Doaſern. the ancient Earls of Atbole + ; and they were ſucceeded in 

the Cart, of Coupsr. that Dignity by Patrick their Son, who died Anno 1342. 

v. 10.in BY. Jo His Mother's Siſter, then Wife to David de Haſtings, ſuc- 
+ Chron. of Melroſe, ceeded him in that Earldom 4. Her Daughter and Heir b 

2. %% him, whoſe Name was Ada, was married to Jobn de 

Strathbolgie, who in Right of her was Earl of Athole Iſ. - 

1 Balfovr's Col. Tit. This Johns Grandſon, David Earl of Athole, was forfeited 


Athole, in Bid. Jer. by King David II. 
| STEWART Barl of Athol: | 


IV. Vola Stewart, Earl of Athole, died 1 594, leaving only 
four Daughters, the eldeſt whereof, Dorothy, was married to 
*William Earl of Tullibardine, whoſe Son by her, Fobn Ma- 

: ſter of Tullibardine, after his Mother's Death, ſerved him- 

ſelf Heir to John firſt Earl of Athole of this Line, who was 

uterine Brother to King James II. whereupon bis Majeſty 

er of the King Charles I. by his Letters- patent $, dated at Mhiteball 
key 17th February 1629, did ratify and confirm the ſaid Service, 
and admitted him to the Title, Honours and Dignity of 
Earl of Athole, in Terms as ſtrong as can be deviſed to ex- 

preſs his Right .as Heir of Line to > the ſaid Jobn, firſt Earl 


of A. bole, of this Line, uterine Brother to King James II. 
BOTH- 


Tl 
BOTHWE L I. 


Thomas de Moravia, Lord of Bothwell and Panitarius We: 
$otiz, dying a Hoſtage in England for King David IId's 
Ranſom, left only a Daughter Jean his ſole Heir, married 
after his Death to Archibald Lord Galloway, afterward 
Earl of Douglas, to whom ſhe brought the Honour and 
Eſtate of Bothwell; for he and his Succeſſors, Earls of 
Douglas, commonly ſtiled themſelves Lords of Bothwell, t Peer. ofScot. Güte. 
as they likewiſe took the Armorial-Bearing of the Murrays, gow there cited. 
Lords of Bothwell, and quartered them with the Coat of 
Douglas &. hg | | Dito Peer. 5. 9. 


B R EC HIN. 


David de Brechin Lord of that Ilk, was ſucceeded b VI. 
Margaret his Siſter and Heir *, who married David ge Peer. of Scot. p. 46. 
Barclay, who in her Right became Lord of Brechin +. f Ditto Pose. 

Sir David Barclay Lord of Brechin, Son of the former, left 

a Daughter Margaret his Heir, Wife to Valter Earl of 

Athole, who was forteited for the Murder of King James I. 

and notwithſtanding he poſſeſt the Eſtate and Honours of 

Brechin by the Courtely of Scotland only, yet they were 

found to fall under his Forfeiture, and the Lordſhip of 

Brechin was annexed to the Crown, in prejudice of Sir 

Thomas Maul of Panmuir, who laid Claim to the ſaid 

Eſtate and Honours in Right of Jean his Grandmother, | 
the Daughter of Sir David Fleming of Biggar, by Margaret e eee 
his Wife, the Siſter and Heir of the laſt mentioned Sir d, as in the Charter- 


<heſt of the Family of - 


David Barclay Lord of Brechin *. | *  Panmuir, 


BUCH AN. 


Fergus Earl of Buchan was ſucceeded in his Earldom VII. 

by Margaret his Daughter and Heir , who married Sir + chartul. of At- 

 Hilliam Guming Knight, who in Right of his faid Wife broch. lei 81. 
| H h became 


242. 2 


_ 


('S 


„chend., of ar- became Earl of vey *. Her Grandſon John Earl of 


| biotis, fel. 80. 


Buchan was forfeited in the Time of n Robert I. 


5 TEWA RT Ears bay 


VIII. John Stewart, Son to Robert Duke of Albany, Hizh 
Chamberlain of Scotland, and Conſtable of France, was 
made Earl of Bzchan 1408. He was killed at the Battle 
of Fernoille 14.24, leaving Iſſue Jean his only Child, who 
was married to GEcorge Lord Seteu, who thereuvon aſſumed 
the Arms, and laid Claim to the Earldom of Buchan ; but 

+ L. Ochiltree*s Col, in lieu thereof King Femes II. ſettled an Annuity upon the 
THe. Buchanz and Tei- ſaid George Lord Selen and his Wife, of L. 40. Sterl. per 


dinzton's MS, Hiſt, of 
Luc octons, Annum 7 To 


STEWART 3 of Buchan. 


IX. Sir James Stewart, Second Son of Sir James Stewart, 
called the Black Knight of Lorn, was created Earl of Bu- 
chan Anno 1469, whoſe Grandſon John Earl of Buchan 
had Iſſue John his eldeſt Son, and ames. TFohn was killed 
at Pinky, in the Lifetime of his Father, leaving one Daugh- 
ter Chriſtian, who ſucceeded her Grandfather in the Dig- 

(. Regt, of the Priv nity and Eſtate of Buchan *, notwithſtanding that the 
Sept. 1563. fol. 44, ſaid Earl Jobn had a Son, James; which James had two | 
Han, B. 2. 40. , Sons, James and Alexander, yet none of them ever pre- | 
| tended” to claim the Title of Earl of Buchan ; for in the : 
Records of Chancery there are Retours whereby this 
ames Stewart, Son of the ſaid James, ſecond Son of John 
Earl of Buchan, is ſerved Heir to James his Father, and 

Heir-male to John Earl of Buchan his Grandfather, te 
Alexander Earl of Buchan his Great-grandfather, and to. 
James Earl of Buchan his Great-grandfather's Father, 26th 
Ry 28 B. March 1618 +, and is only ſimply deſigned James Stewart. 
* This Chriſtian, Counteſs of Buchan, married Robert Dou- 
glas Brother to William Earl of Morton, and by him had 
James Earl of Bucban her Son, who by Margaret, Daugh- 
| _:; 


a oo» ameS aan  oO@©@ cc . . 


: of 


„ 

ter of Walter Lord Deſgſeord, had Mary his ſole Heir, who 
upon his Death, ſucceeded him in his Eſtate and Honours -f. . Reg. Retoure B. - 
She married James, eldeſt Son of John Earl of Mar, by as Fae or the De-- 


Margaret his ſecond Wife, Daughter of Eſme Duke of Len- iy the Fal 50 Saher. 
nor, upon which Marriage the Right of Succeſſion to the l. 
Earldom of Buchan was by a Charter under the Great Seal &, * Charta 2 
dated 22d Merch 1617, proceeding on the Counteſs's Reſigg * 
nation, limited to the Heirs-male of the ſaid Counteſs, and 

ames her Huſband ; which failing, to the ſaid James his 
neareſt and lawful Heirs whatſoever ; by virtue of which 
Settlement proceeding as above, David, formerly Lord Car- 


droſs, is now Earl of Buchan, | 
CAITHNESS. 


Malifus Earl of Strathern having married the Daughter X. 

of Magnus Earl of Caithneſs and Orkney, thereby in Right 

of his Wife, became likewiſe Earl of - Caithneſs and 5 NE” 
Or #ney 4. | wry's Coll, in Bib. Juris 


od CARLIEN 


Michael Lord Carlile was ſucceeded iff his Eſtate and Title XI. 

by Eligabeth his Grandchild, only Daughter and Heir of 

Michael his eldeſt Son +. This Ehſabeth Lady Carlile mar- rea. pft. Seel 
ried Sir James Douglas of Parkhead, and had James Lord Beet berinning 27h | 
Carlile and Torthorald, who dying without Iſſue, no body the Great Seal, f. 44. n. _ 


1 1 215, It.C * 
ſince has claimed his Honours. 3 * 


| Limekilns. 
Earl , CARRICK. : 


Neil Earl of Carrick dying 12504, left one Daughter, XII. 
Martha, his ſole Heir, who ſucceeded him in his Earl- 8 Obituary of e 
dom ||. She married Robert de Bruce Lord of Annandale, Saga Glaſgow, in 
Sc. who in Right of his ſaid Wife, Counteſs Martha, came | Extrata  Chroni- 
to be Earl of Carrick J. He died Anno 1303, having Iſſue, — — | 
by his Counteſs foreſaid, Robert his Son; who coming to f f 776: Ex* 
the Crown by the Name. of Robert I. gave the Earldom of Book of Paily, B. 30. 
Carrick to Edward his Brother. . 

SS | H h-2 Lord 


AL 
" 
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Lord DIN GW AI. 


XIII. The late Duke of O- mond, at the Election of the ſixteen 
Peers for Scotland Anno 1710, laid Claim to the Honour of 
Lord Dingwal, in Right of Eliſabeth his Grandmother, 
Daughter and Heir of Richard Lord Dingwal, and was 
thereupon received accordingly. | | 


Earl of FI F E. 


XIV. Duncan Farl of Fife, killed at Durham, was ſucceeded 

| | in his Earldom by his Daughter and Heir Jſobel Counteſs of 

+ Peer, of Scot. p.1 74, Fife +, who married firſt Sir Willlam Ramſay, next Sir 
en gor. Thomas Biſſet, and then Walter ſecond Son of K. Robert II. 


of State, &c. p. 301. | FE 6 
where the Authorquores by neither of whom ſhe had any Iflue ; and ſurviving her 


an Indenture or Contract 


which he had ſeen, be- laſt Huſband Walter, ſhe reſigned her Earldom in favours 
twixt Iſobel Counteſs of 


Fife, and Robert Earl of Of Robert Earl of Monteith, reſerving to herſelf an Annuity 
„Ach cared Pk out of it of L. 145: Sterling yearly during her Life *, 


of March 1371. 


Lord GALLOWAY. 


XV. Rolland Lord of Galloway married Elena the Siſter of 

William Morvile Conſtable of Scotland; upon whoſe Death 

ſhe became her Brother's ſole Heir, not only in his great and 

} Fordun publitkes by Opulent Poſſeſſions, but likewiſe in the Office of Conſtable 

er Scotland, which had been enjoyed heretably by the Mar- 
reacts from the Black VzJes; and the ſaid Rolland her Huſband in her Right enjoy- 
„ ed that great military Office 4. | 15 

0 Aulan Lord Galloway their Son, married firſt the Daughter 
N $ Wacker "as, of Hugb de Lacih; by whom he had Helen his eldeſt Daughter, 

married to Robert de Quinci Earl of Wincheſter. Secondly, 

Margaret, eldeſt Daughter of David Earl of Huntington; 
by whom he had Dornagilla, married to Fobn Baliol, and 
Margaret to William de Fortibus Earl of Albemarle; yet 

upon his Death, Auno 1233, his vaſt Eſtate was ſhared 
among his Daughters, and his Office of Conſtable went to 
his eldeſt Daughter and the Earl of Winchefter her Huſband, 
although Patric& Earl of Athole his Brother's Son was then. 


alive. . 
6 O R. 


(9 
GORDON. e en 


Adam Lord Gordon, killed at 3 Anno. 1401, was XVI. 

ſucceeded in the Lordſhip of Gordon, &e. * by Eliſabeth » Tn Regiſtro, Roll 

his Daughter and ſole Heir, married. 1408 to Alerander 39 

Seton, Son to the Lord Seton, who in her Right was Lord | 
of Gordon, though he retained the Surname of Seton. Their 

Son Alexander deſians himſelf in Charters, F ilius & Heres 


quondam Dominæ Eli abs this A Danine de eodem Fe = nt in publicly | 
rehivie, 3. * 


Lord HALIBURTON / res 


Patrick Lord Dirleton dying without Male Iſſue, the XVII. 
Arms and Title of Lord Dirleton were aſſumed and carried be 
by William Lord Ruthven, thereafter: Earl of Gowrie, in 
Right of Janet his Grandmother, eldeſt — of the 


faid Patrick Lord Haliburton of Dirleten t. . 
Ss | Scotland, p. 165. 


Lord HE RR I E S. 


William Lord Herries, who died Anno 1543, left Iſſue XVIII. 
three Daughters only; the eldeſt whereof, Agnes, was 
married to Sir John Maxwell U., Son of Robert Lord Max- + Charts in pabliet, 


Archivis, dated 1ſt Fe- 


2 /l, who in Right of his Wife was ſummoned to Parliament, br 1349. 
and ſat therein, 16th April 1567, as Lord Herries F. Here 5 Records of Parlia- . | 
tis proper to notice, that William Lord Herries had an Heir- mers of Ormond, 2 
male, viz. Archibald Herrie of Mad' 'pawp, for he is ſo 555 | 
deſigned in a Charter, 17th Auguſt 1561 ||; from whence || In publics Archi- 
it would appear, that he did not think himſelf entitled to the > . . 318. 


Honours of Lord Herries, as Heir-male of that Family. 


LENOX 


Donald Earl of Lenox having no Male Iflve, the "——Y 2 
dom devolved on Margaret his Dapgbter and Heir, Who 
married 


+ 


| 246 TOY 
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bela er t fe Married Malte, Lord of Foſcelen * : They had a Son, Dun- 
Burch of Dumbarton. can, after their Death Earl of Lenox. This Duncan had 
| three Daughters, firſt Jabel, married to Murdoch Duke of 
Albany, Margaret to Robert Monteitb of Ruſkie, and Eliza- 

beth to John Lord Darnly; he was forfeited with his 
Son- in-Law the Duke of Albany, and execute at Stirling 
| 142 5; yet his Daughter Jſabel, Ducheſs of Albany, in a 
+ Tn the Hands of Charter F, dated Inchnuryne, 18th May 1451, whereby ſhe 
Dieser of Chuch. mortifies ſome Lands to the Friars, Preachers of Glaſpow, 
"Hiſtory in the College ddeſigns herſelf Duciſſa de Albany, & Comitiſſa de Lenox ; 
which ſhews that ſhe thought herſelf entitled to the Dig- 
nity of Lenox, to which ſhe would have had good Right, 
had it not been for the Forfeiture of her Father, which no 

doubt the looked upon to be unjuſt, „ 

In the Reign of King James III. there aroſe a Controverſy 
between John Lord Darniy, Grandſon of Eliſabeth, Daugh- 
ter of Duncan Earl of Lenox, and Agnes Monteith, Lady 

Gleueagles, lineal Heir of Margaret, the ſaid Earl's other 

Daughter, concerning the Superiority and Lands of the Earl- 

1 Writs in the Hands dom of Lenox; which being ſettled Aun⁰me 1477 , thereafter 
Aire. ne, 7 Lord Darty, about the Year 1483, aſſumed the Title 
6 of Earl. of Lenox, no doubt in Right of his Deſcent from 
Duncan Earl of Lenox, whoſe Forfeiture, as would appear, 

had been taken off. 1 | 


M 4 R. 


XX, Thomas Earl of Mar having died iſſueleſs, Anno 1479, 

he was ſucceeded in Eſtate and Honours by Margaret his 

Siſter, who married James Earl of Douglas; who there- 

upon ſtiled himſelf Earl of Douglas and Mar, as appears 

from many Charters, wherein he is mentioned under that 

I Viz. Carta 91. Defignation, in the public Records : Their Son, James 
nog ob 8 2 Earl of Douglas and Mar, being killed at Orferburn, 1388, 
| = gy br ogg without Iſſue, the Earldom of Mar went to Jſabel Dou- 
gas, his Siſter-german; who in a Charter, dated 12th 
Auguſt 1404, diſpones the Earldom of Mar to Alexander 
| 5 . f Stewart, 


47 
* 
* 
1 


.  #ith||||, and who by her had only one Daughter, Margaret, 1 Ditto Peerage, f. 


(..2 
| Cans; Son to the Earl of Buchan, * contre Fug g- 
trimonii inter eundem Alexandrum, as ſhe in the Charter ſays, 
& nos conferrent * ; ; in which ſhe deſigns herſelf Counteſs of, * I vublicis Archi- 
Mar: And it is remarkable, that: the Clerk Regiſter | _ 
required a Tranſumpt of this Charter i in Behalf of the King. 

'This Al:xangder, in Right of the Counteſs his: Wife, was 

Earl of Mar; and is to be found mentioned under that 

Deſignation, as a Plenipotentiary from &c:tland to treat with 

the Engliſh about Peace . But he and his-Countets baving A Feder, 
died without iſſue, Robert Lord Erskine, lineal Heir of He- . 
len Daughter of Gratney, and Siſter of Donald Earl of Mar, 

ſerved himſelf Heir, Ano 14.38, to Jabel Douglas Counteſs 

of Mar his Couſin, r thereunpon aſſumed the Title of 

Earl of Mar, Auro 1444: But the Miniſtry, in the Mi- Ad 17 ro, B. a. 
nority of King James II. intented a Proceſs againſt him, in 

reference to his Right to that Earldom; and in 1457, a Sen- 

tence was given againſt his Son Thomas Lord Erskine : But 

long afterwards, in the Year 1565, Queen Mary reſtored the 

Earldom of Mar to Fohn Lonk Ersne by Way of Juſtice . c 7 "Regiſtro, B. 32. 
And in the Parliament 15 87, there is an Act ratifying the 

haill Rights, Titles, &c. made to John Earl of Mar, and his 

Predeceſſors, of the Earldom of Mar, as Heir by Progreſs to 

Dame Jſabel Douglas Counteſs of Mar \. J Records of Parlia- 


ment, ad Annum 1587. 
MONTEI1T H. 


Sir William Cuming became Earl of Monteitb by the x XI. 

Marriage of the Daughter and Heir of Gz/chri/t Earl of 

Monteitb . The ſaid Walter Cuming dying likewiſe with- | Peerage of Scotland, 

out Male Iſſue by his Counteſs, their Daughter and Heir 

married Sir Walter Stewart, who was alſo thereby Earl of 

| Monteith C. T Dino Nr 
Murdoch Earl of Monteith, ſlain at Halidenhill 1333, was 

ſucceeded by Mary the Daughter of his Brother Allan, 

married to Sir John Graham, in her Right Earl of Mon- 


his Jole Heir, 2 was the Wife of _— ſecond Son 


( #2 4 
of King Robert II. who thereon was Earl of Menteith, 
and afterw ards by his Brother King Robert III. made Duke 


* Peer, of Scot. p of Albany * > 


130. 


MURRAY. 


XXII. 7% Earl of Murray was killed at the Battle of Hera 
1346, leaving no Iſſue, his Eſtate and Honours devolving on 
Agnes Counteſs of March his Siſter; ; in whoſe Right, and by 
| * | the Courteſy of Scotland, Patrick Earl of March her Huf, 
1 Dalrymple's band deſigned himſelf alſo Earl of Murray f. | 
353. anda Charter in James Dunbar Earl of Murray died, — two Daugh- 
V Janet, married to James Son to the Lord Crichton, 
Hiſtory, and Marion the younger, to Archibald Brother to the Earl 
of Douglas, who obtained the Earldom of Murray (tho 
the Dignity, according to Law, ſhould have gone to Fanet 
the elder Siſter.) This is mentioned by Buchanan, and our 
other Hiſtorians, as an Inſtance of the too prevalent Power 
and Intereſt of the Douglaſſes at that Time: Yet Janet the 
elder Siſter aſſumed the Title of Counteſs of Murray, as 
appears by a Charter granted by 88 dated 8th Nævember 


t ert. of Dunferm- 14.5 + TE. 


= 
* aw ROY 


line, fol. 50. 

| N 1 T EH 5 D 4 L E. 4 

XXIII. Henry Sinclair Earl of Orkney married Giles Daughter to . 

William Douglas Lord of Nithſdale, and thereupon became 

Lord of Nith/dale ; to which Lordſhip their Son William 5 

likewiſe ſucceeded in Right of his Mother: But in 1556 I 

| be reſigned the ſame, in lieu of which he obtained from the A 

+ Depoſition of Mr. wing a Grant of the Earldom of Caithneſs |.. 1 
Rich. Hay in Proceſs, | 

3 as therein {2% . 5 © 

T1 _ OLIPHANT. 3 1 * 

n This Family Monde a notable Inſtance. of the Right of | - 


an \ Hei-female to ſucceed to a Dignity N to an 4 
Her- bh 


1 
Heir-male in a remoter Degree; as may be ſeen by the 
famous Deciſion, 11th 7uly 1633, Oliphant contra Oliphant. 


ORKNEY. 


Mal, Earl of Strathern, became likewiſe Earl of Or- XXV. 
ey and Caithneſs, as is already obſerved in the Inſtance of | 
Gaithneſs, by marrying the Daughter of Magnus the Earl of 

thoſe Countries; and afterwards: reſigned the Earldom of 

Orkney in favours of Willam Sinclair Lord of Roſſin, and | 
Eliſabeth his Wife, Daughter to the ſaid Maliſe . > 


| "ROSS 


VPilliam Earl of Roſs left only two Daughters, the eldeſt XXVI. 
whereof, Eupham, ſucceeded him I in his Eſtate and charter: in the Re- 
Honours, though he had a Brother, Hugh, . Anceſtor of the*** Ron. 11. 
Houſe of Balnagown F. The ſaid Counteſs, Eupham, mar- $ Peng, p. 425 
ried Sir Walter Leſly, and by. him had Iflue, Alexander tel, as in the Avihor's 
Leſly, Earl of Roſs, and a Daughter, Eupham, married to 

Donald Lord of the Iſles ||. This laſt Earl, Alexander, || Perrage, p. dino... 
married Eupbam, Daughter of Robert Duke of Albany, by 
whom he had only a Daughter, Eupham, who was pre- 
vailed upon to refign the Earldom of Roſs in favours of 
John Earl of Buchan, the Duke of Albanys ſecond Son: 
Donald, Lord of the Jes, quarrelling this Reſignation, as 
elicite from her by undue Means, in prejudice of his Wife, 
who was Siſter to Counteſs Eupham's Father, and neareſt 
Heir of the Leſlies Earls of Roß; but finding all fair 
Means of obtaining Juſtice from the Governor ineffectual, 
he, by Force of Arms, put himſelf in Poſſeſſion of the Lands 
of the Earldom, and aſſumed the Title of Earl, having 
_ defeated the Earl of Mar, who was ſent to oppoſe him, in a 
bloody Conflict at Harlaw, Arno 1411 *; and from thence- | EE” 
forth had Poſſeſſion of the Country of Roß, and uſed the b, rrenag, gy 
Title of Earl, as did alſo OR — _ his 

vin 1 other; 


( x4) 
Mother; for under that . he ow __ the ali: 
4 Extrafta + Chronicis, Of Murdech Duke of Albany. | L28008 


— C4» 


5 4 L T O N 


XXVII. Alexander Lord Abernethy of Salton dying without ine 
| 1669, Alexander Fraſer of Philorth, Son and Heir of 


Alexander Fraſer of Philorth, and of Margaret Abernethy, 
Daughter to George Lord Abernethy of Salton, ſetvec 


himſelf Heir of Line to George Lord Salton, his Grand- 


„ father, 14th April 1670 8, and thereupon took on the 
Title of Lord Sallon; — his Majeſty King Charles II. by 

his Letters-patent, dated at Whitehall the 11th of July 

1670, ratified and approved his ſaid Service, and his * 

and taking upon him as Heir of Line, and next in Blood, 

and lineally deſcended of the ſaid Family of Sallon, the 

Title, Dignity and Rank thereof; which Letters-patent are 
1 * ratified in Parliament the 22d of July thereafter ||. The 


Heir-male of this Family was . Abernethy of 
Auchlich, and the Family is FE: extant, but now Go a 


1 Niſbet's Hts; of Mayen 4 > | 


S E M P L E. 


XXV. Francis Lord Semple, dying without Iflue, Anne 1684, 


his Dignity, as well as Eſtate came to Anna Lady Semple, 


his eldeſt Siſter, Wife of Francis Abercromby of Fetternear, 


created Lord Glasford by King James VII. OO Son 18 
. the preſent Lord Semple. 


STRATHERN. 


XXIX. King Robert II. created Dowd (his eldeſt Son by his 
ſecond Wife) Earl of Stratbern. He was ſucceeded in 
Eſtate and Dignity by l Counteſs of Strathern "an 


ad 8 


of Srrathern died without Children. It is well known with 


King Robert IId's Marriages and Children, now exploded: 


They were afterwards ſucceeded by Job: their Grandſon, in 1 
favours of whoſe Father, Alexander Maſter of Sutherland, S. sir David Dat. 
(but who died before themſelves) the ſaid Counteſs Elizabeth gs the > Information 


( 233 


only Child &, who was deſigned Camitiſſa Palatina de Strath- * e 22 


ern l. She married Sir Patrick Grabam, who thereupon aſſum Kerr. 

ed the Title of Earl Palatine of Stratbern . The ſaid Coun- * Scotland, 
teſs Eupham was ſucceeded by Mali/e her Son, who under, *,Chiners in the 5 
the Deſignation of Earl Strathbern is one of the Noſtages for Profelivr of Church 
the Ranſom of King James I. 14234. n 
In the Year 1630, William Earl of Monteith was ſer- * Nymer's Feder. 
ved neareſt Heir of Blood to Eupham Counteſs of Strath- 


ern, and to David Earl of Strathern her Father * where * Rexitter of Retour, 


B. 10. fol. 364. 


upon King Charles I. by his Letters-patent, dated at Oatlands 
laſt of July 1631, ratified and approved the foreſaid Service, 
and the Title of Earl of Strathern to the ſaid William Earl of 
Monleith, as neareſt Heir of Blood to Dauid Earl of Strath- 
ern his Predeceſſor: But the Earl of Strathern's Service was 
afterwards quarrelled for Reaſons of State, and was reduced 
at the King's Inſtance, upon the Ground that David Earl 4 


how. much Earneſtneſs that Reduction was. purſued, and 
was occaſſoned by a Miſtake in our Hiſtorians concerning 


So the Deciſion proceeded on an Error of Fact, which was: 
the more to have been avoided becauſe of the many Charters. 
extant, teſtifying the contrary. 


SUTHERLAND. 


Eliſabeth having been ſerved Heir. to John Earl of Suther= XXX. 
land her Brother, who died without Iſſue, 1512; Adam ; 
Gordon of Aboyne, Son of George, ſecond Earl of Huntly, 
with whom ſhe was at that Time married, does thereupon 
aſſume the Title of Earl of Sutherland, ratione curialitatis. 


had formerly, Amo 1557, reſigned the ſaid Earldom d. Cn contra Emil of 
a | bii+ 7 EE za 
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XXXI. Sir Michael Balfour of Balgarvie was created Lord Burley 
16th July, in the Year 1607, without any Mention of his 
7 Memoria! of the Heirs in his Patent or Creation +: And he having died with- 


Evidence of Rights pro- 
duced before the Com. out Heirs-male, his Daughter Anne fucceeded him in his 


miſſioners nam'd by the 


King, anent the Pre-FTonours, and by Robert Arnot of Newtown her Huſband 
1 the ee had Jobn next Lord Burley. | | hg 


The Dignity of Lord Baron, in Scotland, not conferred 
by Letters-patent (of which Sort are all our Lord Barons 
before the Time of King James VI.) having ſo near a Re- 
ſemblance to the Baronies in England conſtituted by Writ of 
Summons of Parliament, it may not be amiſs to give ſome 
Inſtances of Baronies, by Writ in England, that are en- 
$ 75d aber def n joyed by Heirs Female, or in Right of Deſcent from them, 8 


ronage of England an 
his Summons to Parlia-qyz2,, 


malonte of the Nobility Horard Duke of Norfolk, Baron Moubray by Sum- 
22s peu mons, in Right of Deſcent from an Heireſs of 'Moubray 
Duke of Nerf and Baron Moubray, Somerſet Duke of 
Beufort, Baron Herbert by Summons, upon having mar- 
ried the Heireſs of Herbert Earl of Huntington, and Baron 
Herbert Stanley Earl of Derby, Baron Strange of Knockin by 
Summons, upon having married an Heireſs of the Baron 
„ 
Manners Duke of Rutland, Baron Roos of Hamlake, by 
Summons, in Right of Deſcent from an Heireſs of the Baron 
Roos of Hamlzke. | V 
Haſtings Earl of Huntington, Baron Hungerford by 
Summons, upon having married an Heireſs of the Baron 
n „ Bay 
Clinton Earl of Lincoln, Baron Clinton by Writ, and 
Baron Say by ' Summons, in Right of Deſcent from an 
Heireſs of the Baron Say. ods IQ, | 


5 1 1 8 


e 

Forieſcue Baron Cinton, who had that Honour lately al- 
lowed bim in Right of Deſcent from an Heir- female of the 
Earl of Lincoln — Baron Clinton. 

Fane Earl of Weſtmorland, Baron Je Diſpenſer by Deſcent, 
through an Heireſs of Nevil Baron Bargavenny, who mar- 

ried the Heireſs of Beauchamp, Baron Bargavenny, to whom 
the Title of le Diſpenſer came, from an Heireſs of _— 
Earl of Glouceſter, and Baron le Difpenſer. 

Bertie Duke of Ancaſter, Baron Willou ably of Ere Breſty by 
Summons, in Right of Deſcent from an Heireſs of 
ron Willoughby of Ereſby. | 

Tufton Earl of Thanet, Baron Clifford, in Right of De- 
_ ſcent from an Heireſs of Clifford, Earl of Cumberland and 

Baron Cli ford. 

Lennard Earl of Suſſex, Baron Dacres, in Ri ght of De- 
ſcent from an Heireſs of Fienes, to whom the Title deſcended 
by another Heireſs from the Baron Dacres.. 

Bertie Earl of Abingdon, Baron Norris, in Right of De- 

ſcent from an Heireſs of the Baron Norris. 

Darcy Earl of Holderneſs, Baron Conyers, in Right of 
Deſcent from an Heireſs of the Baron Conyers. 
inder Hickman Earl of Plymouth, Baron Windſor by 

Summons, in Right of Deſcent from an Heireſs of the Baron 
W indir. | 
| Stafford Howard Earl of Stafford, Baron Stafferd, in 
Fight of Deſcent from an Heireſs of the Baron Stafford. 

. Fienes Viſcount Say and Seal, Baron Say and Seal by 
Summons, in Right of Deſcent from an Heireſs of the Ba- 
ron Say. 

Telverton Viſcount Longueville, Baron Grey of Ruthen, i in 
Right of Deſcent from an Heireſs of Longueville, to whom 
the Title deſcended by another Heireſs from We Earl of 
Kent, and Baron Grey of Ruthen. 

Nevuil Baron of Bergavenny, by Poſſeſſion of the Caſtle 
of Bergavenny and Summons, upon, marrying an Heireſs 


of Beauchamp, Baron of Bergavenny, to whcm this Title 
| came 


8) 
came from Haſtings Earl of Pembroke, whoſe Anceſtor had 
Bergavenny by an Heireſs of Cantilupe, to whom it deſcen- 
ded by another Heireſs from Marſbal Earl of Pembroke, who- 
came to it by an Heireſs of Braoſe, * likewiſe had it 
fiom Bruere by another Heireſs. 

Touchet Baron Audley by Summons, in Right of Deſcent 
from an Heireſs of the Baron Audley, = 
Weſt Baron la Warr by Summons, in Right of Deſcent 

from an Heireſs of the Baron Ja Warr. 

- Parker Baron Morley by mb in Right of Deſcent 
from an Heireſs of Lovel, to whom the Title deſcended- 
from the Baron Morley; and alſo Baron Monteagle by 
Summons,” in Right of Deſcent from an Heireſs. of i 
Baron Monteagle. 

Shirley Baron Ferrers by Summons, in Right of Deſcent 
rom an Heireſs of Devereux Earl of Eſex and Barom 
Ferrers, whoſe Anceſtor had the Title, upon Marriage of. 
another Heireſs of the Baron Ferrers, antiently Earls of 
Derby. 

Milamay Baron Fitzwalter by Summons, in Right of 
Deſcent from an Heireſs of Radchf Earl of Suſſex and Ba- 
ron Fita walter, to whom the Title came by Deſcent from 
an Heireſs of the Baron Fitzwatter. 4 

Ward Baron Dudley, and Baron Ward of Birminghades s 
Baron Dudley, in Right of Deſcent from Frances Baroneſs 
Dudby. — 

Verney Baron Willoughby of Broke by Summons, in Right 

of Deſcent, through an Heireſs of Grevile, from Sir Robert 
Willoughby, Knight of the Garter, Baron of Broke. 

Catharine Baroneſs Clifton of Leighton Bromfuwwould, was 
allowed Baroneſs by Deſcent, 1674, originally by Writ of 
Summons to Parliament, th Fuly 1608. 

In the laſt Place, If the Settlements of the Eſtate of Lovat 
can have any Influence upon the Succeſſion to the Dignity, 
as Captain Siman Fraſer infiſts they ſhould, 1 Argument 

is 


2 
4 


is with the Lord Lovat; for as tis certain that this Peerage 

was very antient before the 14th Century, ſo there are ſeveral 

Writs produced that inſtruct that the Fraſers were Lords of 

the Lovat in the 1416, and in the 1422 *; and all the Set- , Contract of 

tlements of the Eſtate, from that Period, downward to the fn Fest Lad Wile 
1539 and 1540, were to Heirs whatſomever; e 
clearly appear from ſeveral Charters and Saſines, and other Lord of Lovat, dated 
authentic Writs belonging to the Defender, ready to be pro- ondmed by jeh Kk. 
duced in Court: Which, as far as an Argument of this Sort 9 Scots inthe 24593 

can go, proves that the Honours were to deſcend in the gage bereist Thomas 


- . Dunbar Earl of M 
ſame manner to Heirs whatſomever, and not to Heirs-male. and Hugh Fraſer Lora” 
3 


And though the Settlements of the Eſtate from the 1 540 are — . 
for the moſt Part in Favours of Heirs- male, yet for certain 
this could not alter the Rules of Succeſſion with reſpect to 
the Dignity, eſpecially that during that Period, while the 
Succeſſion of the Eſtate was ſettled on Heirs-male, no In- 
ſtance occurred where the Heir-male was not alſo Heir of 
Line; which ſeems to have been the Motive that induced the 
Proprietors of the Eſtate to ſettle the ſame upon Heirs- male. 
The Heirs-male that they had inView were alſo their Heirs of 
Line; but as ſoon as there came to be the leaſt Proſpect, that : 
the Heir-male was to be a different Perſon from the Heir of , } pontoon. 
Line, the Settlements of the Eſtate were again returned F to ber Father Lord Lovat, 
their former Channel, and the Eſtate was ſettled upon the Burony of Lov, dates 
Heirs of Line. | — — 1 2 — 
a | ratifying his Marriage- 
ſettlement, to be found 
Regift. 14. p. 13. da- 
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EING ordained by my Lord Monzie Ordinary, to 
ive in in Writing, our Objections and Anſwers, in 
int of Fact, to the Purſuer's Memorials, we ſhall there- 
fore, in obecience thereto, at preſent only inquire into 
the Facts, upon which the ſeveral Inſtances in the Memo- 
rial, for proving that Dignities and Titles of Honour 
have been uniformly tranſmitted to Heirs-male, (where 
no Patents intervened), are built. 
Bur, before we proceed to anſwer the Inſtances al- 
ledged for the Purſuer, we ſhall endeavour to prove 
| againſt the Memorial, That the Rank of Parliamentary 
or Lord Barons, was eſt«bliſhed in Scotland before 
the Reign of King James 5 as the Purſuers 1 
K K it 


Parl. 7. James I, 


cap. 101. 


Pal. 3. James I. 
cap. 52. | 


* 


ä 
it themſelves, before the Act of Parliament *, ordain- 
ing, That the ſmall Barons and Freebolders need not 
come to Parliament, anno 1427. We do indeed ad- 
mit, that, before that Time, all the Barons of Scotland, 
and alſo all others who held Lands of the King in Chief, 
came te the Parliament , yet they were not then all 
of equal Dignity : For as the Barons were reckoned to 
be more honourable than the Freeholders only; ſo like- 
wiſe were ſome of the more eminent Barons diſtinguiſh- 
ed from the reſt, by the Name of Great Barons, or 
Lords of Parliament and Banrents; the others, in con- 
tradiſtinction to them, being called Small Barons. That 
this Diſtinction of Barons, into great Barons or Lords 
of Parliament, and Small Barons, was eſtabliſned before 
the Year 1427, is clear from the Act of Parliament be- 
fore mentioned, made anno 1427; whereby it was or- 


dained, That the ſmall Barons and free Tenants 


needed not come to Parliament, &c. if they ſent for each 
Sheriffdom, according to its Largeneſi, tuo or more wiſe 
Men (except for the Sheriffdoms of Clackmannan and 
Kinroſs, each of which were to ſend but one) choſen 
at the Head Courts of the Sheriffdom, to be their 
Commiſſars or Commiſſioners in Parliament, who were 


ro clorfe ene to be common Speaker cf the Parliament, 


7 propune all Needs and Cauſes pertaining to the 


"Commons; and theſe Commiſſars were to have full Power 
from their Conſtituents, to bear, treat, and finally 


ter mine, all Cauſes to be proponed in Parliament, 
and alſo their Charges borne h fauch in each Shire as 


ce d Compearance in Parliament: But all Biſhops, 


Abbots, Pricrs, Dukes, Earls, Lords of Parliament 


and Banrents, were to be received and ſummoned. to 
Parliament by the King's ſpecial Precept. From this 


Act it is plain, that the Diſtinction of the Barons 


into great Barons, or Lords of Parliament, and ſmall 


Barons, was eſtabliſhed and well known before mak - 
ing the Act; for the Act does not make the Diſtinc- 
| | | tion, 


| (8s ) 
tion, but ſuppoſes it to have been eſtabliſhed and notourly 


known before; for it muſt have been known, either 
by ſome Law made before, or by Cuſtom introduced 


long before the Time in which the Act was made, who 


and of what Nature the ſmall Barons and free Tenants, 


that by the Act were to chuſe Commiſſars to repre- 
ſent them, and thoſe that are ſtyled Lords of Parlia- 
ment, and Banrents, were who were to be received and 


ſummoned to Parliament by the King's ſpecial Precept, 


as well as Dukes and Earls; otherwiſe how could the 
Defignation of ſmall Barons and of Lords/have been here 
ſo familiar or of any Uſe? And what Certainty could 
have been in ſo general and indefinite Expreſſions, un- 
leſs it had been determined before who they were? 
But there being no Law to be found among the Acts of 
Parliament of King James I. that made this Difference 
betwixt the Barons; therefore it is moſt reaſonable to 
conclude that it was introduced long before his Time. 


Ap, in the Records, there are ſeveral Charters | 


granted by Robert Duke of Albany, to William Lord 
Graham, and confirmed by King James I. vig. Char- 
ter by Robert Duke of "Albany, dil do conſanguines 
 noſiro, Willielmo Domino de Graham, terrarum et ba- 
roniæ de Mellenock, dated 15th May 1416 *. Lem, 
Charter by the ſaid Duke, terrarum de Aldmontros, 
Kynabre, et Charlton, Willielmo Domino de Graham, 
militi +, dated 4th Auguſt 1420. Tem, Charter by 
Murdach Duke of Albany, Willielmo Domino de 
Graham, ferrarum et baronie de Dundaff, ac Fatricio de 
Graham, Fflio et heredi quondam Alexandri d- Graham, 
filia et beredis praedit. Domini de Graham 4. 

And in a Charter by the ſaid Duke of Abany, Williel- 
mo de Haya de Errol, nepoti ſuo, of the Barony of Gol- 
lie, dated 14th May 1414 §, Alexander Graham, filius 
Domini de Graham, is a Witneſs, So this, according to 
the Purſuer's own Scheme, will fairly prove that there 
were Lords of Parliament, before the Time of King 


XR | James 


* Lib, 3. No. 87. 


t Lib, 3. No. 30. 


T Lib. 3. No. 85. 


§ Lib. 3. No. 63. 


(+ ) 
James I. who only returned to Scotland in 1424, 48 
is clear from er s Fadera, and our own | Hiſto- 
rians. 

We come next to examine the Fact upon which the 
Porſuer founds his Examples for proving that Titles of 
Honour, whereof no Limitation to Heirs of any kind 
appears, ufed, by the Cuſtom of this Kingdom, to be 
uniformly tranſmitted to Heirs-male ; and tho' in theſe 
our Anſwers, we do not feem to controvert ſome of 
the Inſtances advanced for the Purſuer, yet we will ad- 
mit no Facts but what are proven by authentic Vouchers | 
produced. The fir ft of the Inſtances is 


Toru of the ISLES. 


We cannot apprehend for what Nee the Crea- 
tion of the Lord of the Ifles is fet down by the Purſuer 
in his Memorial; for it is not pretended that he had 
an Heir-female, and that his Heir-male ſucceeded him 
in his Title: But fince the Purſuer has given us the 
Creation of the Lord of the Jes, by Nomination in 
Parliament 2oth of July 1476, we ſhall here ſet down 
his Creation to be a Lord of Parliament, by a Char. 
ter granted to him by King James III. dated 15th Fuly 
. 1476*, which narrates, That the King, at the Re- 
queſt of the Queen, and alſo of the three Eſtates of 
his preſent Parliament, took off his Forfeiture, and re- 
ſtored him to his Honours and good Fame; ef praele- 
rea nis conſid-rantes et attendentes propinquitatem . 
ſanguinis, in qua ipſe Joannes nobis attingit, ipſum 
Joannem, cum conſenſu flatuum noſirt farliamenti, et 0b 
requeftum chariſſimae conſortis nofirae, in Dominum no- 
tri parliamenti, et Baronem de. novo fecimus, ac prae- 
ſentium per tenorem facimus et creamus Dominum 
Inſularum, fro perpetuis futuris temforibus nuncupan. 
And, by the fame Charter, the King reſtores him to 
the ifle of Hay, and all the other Ifles and Lands upon 


Kane. 


C8 

the Continent, that pertained to him before his Forfei- 
ture, (except the Earldom of Re,, the Lordſhips of 

Kintyre and Knapdale, and the Office of Sheriff of 

FÞroerneſs and Nairn), which are given to him, and 
the Heirs-male of his Body, lawfully to be procreate ; 

which failing, Anguſio de Iſle, filio naturali dict. Jo- 

annis, et bæœredibus maſculis de corpore ipſius Anguſii 
legitime procreand. quibus forte d:ficien. Joanni de 

Ve, filio etiam naturali dict. Joannis Domini Inſula- 

rum, et bæœredibus maſculis de corpore ſuo legitime 

procreand. quibus deficten. veris, legi:imis, et propin- 

uioribus heredibus dict. Joannis Domini A 

quibuſcunque. And, upon the Death of Jobn Lord of 


the Iſles, anno 1493, he was ſucceeded by Donald, the 


Son of Angus his natural Son *, by Mary his Wife, » Peerage of Scotland, 
Daughter to Colin Earl of Argyle, Chancellor of Scot- * — 
land *. | | * —— p · 8 ; 


Kan LORN. 


Tux Purſuer, in this Example, quotes a Writ in the 
Hands of his Grace the Duke of Argyle, anno 1469, 
relating, as he ſays, to the Exchange of the Title of 
Lord Lorn, with that of Innermeath; which Writing 
is not produced, and if we had Acceſs to ſee it, might 
perhaps clear this Inſtance, | 


Lord HUME. 


ALEXANDER Lord Hume, Chamberlain of Scotland, 
was forfeited for High Treaſon during the Government 
of John Duke of Albany, in the Minority of King | 
Fames V. and ſuffered Death for it, 11th Ocfober 1516 *; » Lives of the Of- 
and therefore none could claim Succeſſion from him. f Sute, p. 36. 
That Alexander Lord Hume was forfeited, is inſtruct- 
ed by a Charter granted by King James V. to his Bro- | 
ther George, of many Lands +, qua Fuerunt quondam f Lib. 28. No. 247, 
pes | Alexand*i 


| 202, — 


Ph, 
Alexandri Domini Hume perpriis bæreditarie, et 
per forisfacturae proceſſum ſuper eundem deduct. pro 
nounullis proditoriae traditionis et noftrae laeſae ma- 
jeſiatis criminibus per eum commiſſis, de quibus in Fes 


liamento noftro convictus exſtitit in manibus noftris : 
devuenerunt ratione eſchetae, prout in proceſſu et decre- 


to forifafturae, ſuper ipſo quondam Alexandro defit- 


per deduct. plenius continetur. This Charter is dated 


1 Lib. 28. No. 172. 


iſt April 1538; and alſo inſtructed by another Charter, 
granted to him by the ſame King James V. before , 


VIZ. an⁰ẽ Qi 535. 
Lord K EI T H. 


Tus Inſtance is no way inſtructed, neither indeed 
can it be; for Sir Robert Keith Knight, Lord of Keith, 


and Mariſchal of Scotland, who was cotemporary with 


Robert Duke of Albany, (who was his Brother-in-law), 
and with King James I. was ſucceeded by William his 
Son and Heir; who was by King James Il. about the 
Year 1457, created Earl Mariſcbal: So that there is no 
Room for the Succeſſion of a ſecond Son in this Family, 
from the Time that the Purſuer allows them to have been 
of the Rank of the great Barons, until they were raiſed 
to the Dignity of Earls. That Sir Robert Keith, Ma- 
riſchal of Scotland, was the Head of the Family of Keith 


in the Duke of A/bany's Time, and alſo after King 


® Carta 18. rotul. 
12, Ducis Albaniz. 


t Tom. 10. p. 308. 


James I. returned from England, which was anno 1424, 
is inſtructed, 1%, By a Charter granted by the ſaid 
Duke, dated 2oth Fuly 1413, confirming another made 
by Robertus de Keith, Dominus ęjuſd. ac Mariſcbal- 
Ius Scotiae, dileffus frater nofter, to John Keith his 
ſecond Son, of the Lands of Troup, dated the 2d of 
June 1413 *, 240, From Rymer's Feedera Angliae , 
where he is mentioned as one of the Hoſtages agreed up- 
on for the Ranſom of King James I. He had likewiſe 
Letters of ſafe Conduct from the King of England, to 
| | | 1 N 


— * 
58 
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Co 
o.' Durham to meet the ſaid King James, anno xy. am). tom. 

22 5 and returned to Scotland anno 1425. And , 5 lee en, „ 4. 
that he was ſucceeded by William bis eldeſt Son, a he 
pears from a Charter granted by him, with his ſaid Son's Ee 
Conſent, to John Fraſer, dated the iſt of April 1426 f. t Lib. 3. No. 2. 
compared with another, granted by this William the 

Son, (but then Lord Keith, by his Father's Deceaſe), 

anno 1442, to Robert Keith his Son and Heir, of the 

Lands of Keith, &c. and the Office of Mariſchal of Scat. 

land; in which he deſigns himſelf, Willieimus de Keith, 

mules, Dominus ejuſd. ac Mareſchalius Scotiae. The _ 
King's Confirmation of this Charter is dated 28th Ofeber vide — ops — 

1444 T. This William was created Eari An —U— — 
RY James about the Year 14 57. 35 in publicis ar- 


Lord C RICH TON of Sanquhar. 


This Inſtance is ſo far from making for the Purſuer, 

that it comes out very ſirong againſt him; and it is thus. 
 Rebert Lord Crichton of Sanqubar having no lawful 
Iſſue, he made over his Right to the Lordſhip of San- 
gubar in favour of William Crichton his natural Son. 
Upon which, after the Lord Sangubar's Death, which 
fell out 2gth June 1612, William Crichton of Rybill, 
the lawful Heir, commenced a Proceſs againſt the Lord 
Sangubar's natural Son, for reducing his Right to the 
Lordſhip of Sangubar, and fot obtaining the Honours 
of Lord Samubar; which they ſubmitted to the Chan- 
Cellor, Secretary of State, Preſident of the Seſſion, and 
Advocate. But that Submiſſion expiring without any 
Effect, afterwards, in 1613, the ſaid natural Son, Wil- 
liam Crichton of Rybill, and Mr. Alexander Seton of 
Gargunnock, ſubmitted their reſpective Rights to the 

Lordſhip of Sangubar, &c. to King James VI. and like- 

wiſe conſented that the Party whom his Majeſty, by In- 
formation from his Chancellor, Secretary, Preſident of the 
Seſſion, and Advocate, ſhould find to have the beſt Right 
1 on 


9 


on his Side, ſhould fully and entirely have the Style, Dig- 
' nity, Honour, and whole Living of the Lordſhip of 
Sanquhar, And the King having accepted of the Ar- 


bitration, that he might determine upon the ſaid Rights 


| ſubmitted to him according to Law and Juſtice, he re- 
quired the Judgment and Advice, not only of the ſaid 
four Lords, but alſo of the moſt expert in the Laws and 
Practicks of the Kingdom: And having conſidered the 
Claims and Aliegations of the ſeveral Parties on both 
Sides, together with the Report of the ſaid Lords, as 
they were ſent up to his Majeſty, conform to his Direc- 
tion; and having then ripely adviſed and deeply conſi- 
dered the ſame, found the Right to the Reverſion of 
the Lordſhip and Living of Sauqubar, made by the Lord 
Sangubar to his natural Son, null, invalid, and ineffec- 
tual in itſelf; and found and decerned. the only and 
undoubted Right to the ſaid Reverſion to pertain to Wil- 
liam Crichton of Rybill, as Heir-male and of Line to 
the ſaid William Lord Sanqubar, who had diſponed 
the Lordſhip and Living of Sangubar to James Crich- 
ton of Carco, under Reverſion: But becauſe James Crich- 
ton of Carco, Grandſon and Heir to the ſaid James Crich- 
ton of Carco, had diſpoſed the whole Right to the ſaid 
Lordſhip in favour of Mr. Alexander Seton of Gar- 
gunnock, and that William Crichton of Rybill, as Heir 
foreſaid, had diſcharged the Right of Reverſion in fa- 
vour of the ſaid Mr. Alexander Seton, whereby he had 
eſtabliſhed in his Perſon both the Rights; therefore 
found and declared, That the undoubted Right of the 
ſaid Lordſhip and Living of Sangubar did pertain to the 
ſaid Mr. Alexander Seton, his Heirs and Aſſignees; and 
found, decerned, and ordained, That the ſaid Mr. Alex- 
ander Seton, as having the beſt Right to the ſaid Lord- 
ſhip, ſhall, by himſelf, his Heirs and Aſſignees, fully 
and entirely have the Style, Dignity, Honours, and whole | 
Living of the ſaid Lordſhip of Sangubar, &c. This 
ſolemn Decreet arbitral was 8 by his Majeſty 
the 


( $:] 


the 2d Day of May 1614, and regiſtered the 18th of Me 

thereafter in the Books of Seſſion, by virtue of his Ma- 

j<lty's ſpecial Letter, directed to the Chancellor, Secre- 

tary, Preſident of the Seſſion, and Advocate, for that 

Effet; and was allo ratified by Act of Parliament the 
28th of Tune 1617. | 


Lord LIVINGSTON If Calender 


Tur Inſtance brought by the Purſuer of this Family 
is not true in Fact, viz. That James Lord Livingſton, 
Son to James Lord Livingſton, Chamberlain of Scot- 
land, was ſucceeded by an Heir-male, and not by his 
Heir of Line. For the better clearing this Matter, we 
ſhall ſet down the Succeſſion of this Family from James 
Lord Livingfon the Chamberlain, who died 1467; 
which is thus. James Lord Livingſton, Chamberlain. 
of Scotland, had two Sons, vis. James his Succeflor, 
and Alexander, and alſo, according to the Purſuer, a 
Daughter, Eliſabeth, married to John Earl of Rofſs,. 
and Lord of the Iſles; which James ſucceeded his Fa- 
ther, Anno 1467, and appears to have had a Son, James, 
who ſucceeded him as Lord Livingſton : . Which laſt 
James dying before the Year 1499, without Iſſue, was 
ſucceeded by Sir James Livingſion his Couſin-ger- 
man, viz. the Son of Alexander Living ſton his Father's 
Brother. This James ſo ſucceeding his Couſin in 
Eſtate and Honours, married firſt, Eliſabeth, Daughter 
of Robert Lord Fleming; by whom he had William 


his Succeſſor *; next, Agnes, Daughter of Sir Johns Peerage of 
Houfton of that Ilk +. He gets a Charter from Kingf 1s. 


2 VI. proceeding upon his own Reſignation, to 
imſelf and his ſaid Spouſe, Agnes Houſton, and longeſt 
Liver of them, in conjun& Fee, a _ to the Heirs pro- 
create or to be procreate betwixt them ; which Failing, 
to his own neareſt lawful Heirs whatſoever, of the Lands 
af Slemananmuir, the Lands of Teren and Terand, &c. 

| L I- lying | 


1 Lib. 13. 
No. 392. 


Cas) 

Tying within the Barony of C;lender, dated penult of 
January 1499 4. This laſt James Lord Livingſton, 
is the Perſon the Purſuer makes Heir-male and Succeſ-- 
ſor to Joe Lord Living ſton (the Counteſs of Roſs's 


Brother) in his Honours, in prejudice of the ſaid Coun- 
teſs; which they endeavour to inſtruct from a Writ Anno 
1495 produced by them; wherein Sir Fames Living- 


on of Callender, Knight, deſigns himſelf Curator and 


apparent Heir to James Lord Livingſton. But this is 
nothing to their Purpoſe; for the Eſtate of Living lon 
at this Time being ſettled to Heirs whatſoever, as it 


„Lib. 6. No. 52. had been a long Time before *, and continued ſo ſet- 


No. 97. 


§ Lid. 18. 
No. 117. 


tled for many Years thereafter; and this Sir James, 
who was Curator and apparent Heir to the Lord Li- 
ving ſton 1495, having ſucceeded. to the ſaid Lord in his 
Eſtate, as well as Title, muſt therefore have been his 
Heir of Line. He was ſucceeded by William Lord Li- 
ving ſton his Son, who obtained a Charter under the 
Great Seal, to him and Agnes Hepburn his Wife, in con- 


junct Fee, and to the Heirs to be procreate betwixt 


them; which failing, to the ſaid William's Heirs what- 
ſoever, of the Lands of Calen and Calendrath, two 


Parts of the Barony of Culter, and the Lands of Craig- 
ton, lying within the Territory of Kilfytb ; which 


proceeds upon his own Reſignation, dated 2 1ſt of Fa- 
nuary 1 509 +. He again was ſucceeded by Alexander 


his Son and Heir, who in his Father's Lifetime, ob- 
| tained a Charter under the Great Seal, upon his own Re- 


ſignation, to himſelf and Jenet Stewart his Spouſe, in 


conjunct Fee, and to the Heirs to be procreate betwixt 


them; which failing, to the ſaid Alexander's lawful 


and neareſt Heirs whatſoever, of the terre dominica> 


les loci de Calentar, &c. the Lands of Kilfth, &c, 
the Lands of the Village and Territory of Falkirk, &c. 
dated the penult of March 150 10. He alſo got a 
Charter under the Great Seal, upon the Reſignation of 
William Lord Living ſton his Father, of all and — 

„ . | 1e 
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the Lands and Barony of Callender, the Lands of Arth, 
Kilſyth, Polmats, Levilands, the Half of the Barony of 


Coulter, and the Lands of Calen and Calendrath, Dou- 
glas, Fc. to him and his Heirs, dated the 3d of Fe- 


bruary't 509 *. He ſuoceeded his F ather, and lived till -. 18 


the Year 1550 +. 
Tord LINDSAY of Byres. 


Tur Anceſtors of this Noble Family appear plainly 
to have been Lords of Parliament before the Year 1447 ; 
for in an Indenture betwixt Archibald Douglas Earl of 
Murray, and James Douglas of Heriotmuir, his Bro- 
ther, dated 28th of Auguft 1447, John Lord Lind- 
ſay of the Byres is a. Witneſs; he is likewiſe Witneſs to 
a Decreet pronounced between the forefaid Brothers, by 
Mr. Nicol Otterburn, Official of Lothian, dated 26th - 
of Auguſt, the foreſaid Vear 1447; wherein he is de- 


+ Peeroge of 
Scotland, p. 280. R 


ſigned Joanne Demino Lindeſay de. Byres f. And thet Liv. 4No.95: - 


Eſtate of the Family, particularly the Lordſhip of Byres 
(from which the ſucceeding Lords of this Houfe were. 
Ryled) being, both before and after they: were Lords, al- 
ways taken to Heirs whatſoever, until the: Year 1524, 
that then Patrick Lord Lind/ay of Byres altered the 
Tenor of the Infeftments of the Lordſhip of Byres - 
from Heirs whatſoever, to Heirs-male. For King 
James V. granted a Charter to 7 Lindeſay Knight, 
Son and, apparent Heir of Patrick Lord Lindſay of 
Byres, confirming a Charter made by the ſaid Patrick 

Lord Lindſay to his Son John, and his Heirs-male, of 
the Lordſhip and Barony of Byres, the Barony of 
Abercorn, the Barony of Pitieſy, Markinch, . Rolfton, + 


Sc.: And no doubt he has alſo, with the Sovereign's* Lib. 45. 
Conſent, altered the Courſe of Succeſſion to his Ho- e. * 


nours. And that he did ſo, ſeems to appear from a 
Charter granted by King James VI. to ahn Lord 
Lindſay of Byres, of the Lands of Auchteruther, . 
| 1 E124 ; Struthers, , 


1 Lib. 21, 


No. 578. 


* Lib. 26, 
No, 292. 


_ Aſſignees, upon Payment of L. 20. 
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Struthers, Kirkforther, &c. and to the Heirs- male of 
his Body, procreate or to be procreate; which failing, 
to his neareſt and lawful Heir-male, bearing the Sirname 
and Arms of Lindſay of Byres, in infegfamento talliæ 


dominii de Byres, ſpecificatis & contentis. This Charter 


is dated anno 1603 ; ſo that, upon the Death of this 7h 


Lord Byres in 1608, his Brother Robert has ſucceeded 


him in Eſtate and Honours, in virtue of the Settlement 
of both upon Heirs- male. | 


Lord FLEMING. © 
Tuts Family having been of the Rank of great Ba- 


rons or Lords of Parliament, ever ſince the Time of 
King James II. and the Infeftments of their Eſtate 
ſtanding always to Heirs whatſoever, it is to be pre- 
ſumed, that when James Lord Fleming diſponed his 
whole Eſtate to his Brother John, anno 1557, which 
is confirmed by Queen Mary , he would alſo procure 
from that Princeſs a Conveyance of the Honours to 
him, failing the Heirs-male of his own Body. 'This 
Jobn Lord Fleming, in 1588, reſigning his whole Eſtate 
holding of the Crown, in favour of himſelf, and the 
Heirs-male of his Body; which failing, to John Fle- 
ming of Boghall, and the Heirs-male of his Body; which 


failing, to Alexander Fleming of Barochan, and the 


Heirs-male of his Body; which failing, to the ſiid John 


Lord Fleming's Heirs-male whatſoever; and failing 


them, to his neareſt and lawful Heirs whatſoever : 
Whereupon followed a Charier under the Great Seal, 
ereCting all the Lands, &c. contained in it, into a Lord- 
ſhip, to be called the Lordſhip of Cumbernauld*. Which 


is the firſt Tailzie to Heirs-male of the Eſtate of this Fa- 


mily ; for the Diſpofition by Lord Fames to his Brother 
FJobn, is to him, his Heirs or Aſſignees, and is redeem- 
able by Lord Fomes, and the Heirs-male of his Body, or 


Lord 


(+ BY 8 
Lord HAY of Leſter. | 


WILLIAM Lord Hay of Teller, in the Year 1 590, 
| religned his Lordſhip and Barony of Teſter, and all his 
other Eſtate, in the Hands of King James VI. in fa- 
vour of himſelf, and the Heirs-male of his Body; which 
failing, to James Hay his Brother- german, and the 
Heirs-male of his Body; and failing them, to ſeveral 
others mentioned in the Charter which followed there- 


upon, dated the penult of February 1590 . In which +, Lib. 36. No. 


is contained a Proviſion in favour of his Daughters.“ 
Proviſo omni modo quod expreſſo conſenſu Millielmi 
Domini Hay de Yeſter, per conditionem ſue reſigna- 
tionis, et propter exonerationem noſtre cunſcientiæ, et 
conſcientiæ dicti Willieimi Domini Hay de Yeſter, in 
excludendis filiabus et heredibus femineis a ſuo nata- 
litio; quod dictus Jacobus Hay frater-germanus, an- 


tedicti beredes ſui maſculi de corpore ſuo legitime ow : 


creandi ; quibus deficientibus, beredes maſcult _ 
ztalliz reſpective et ſucceſſrve ſupraſcripte, qui _ 
dictis terris, baronits, Sc. ſuccedentes, filiabus dicti 
Domini, neque nuptis, neque dotatis exiſtend. obliga- 
buntur argue aſtringabuntur ad ſolvendum dicti Do- 
mini filiabus, et beredibus femineis, et ex linea, cum 
ad atatem quindecim annorum fprovenerint, ſummas 
pecuniæ ſubſequent. viz. filie natu maximæ 10,000 
mercas, ſecundæ 7ooo mercas, et unicuique rehquarum 
6000 mercas; et non licebit dicti Domini heredibus ma- 
ſculis et talliæ ex igſius corpore minime procreat. in- 
troitum ad dictas terras, baronias, et alia ſupraſcripta, 
brevia, aut alias quovis modo petere, uſque quo ſol- 
verint dictis fillabus, &c. pecuniæ ſummas particula- 
riter ſupraſeript. &c. But the Lord Zefter having died 
ſuddenly, before he had taken, Infeftment on this 
Charter, leaving no Heirs-male of his Body, the ſaid 


King Fames did, in the Year 1591, grant a new Char- 
ter 
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} Lib. 36. ter T of the Lands and Baronies, Gc. contained in the 
* Charter of Reſignation 1590, to the ſaid James Hay, 
Brother- german to the late Lord Teer, and his Heirs 
of Tailzie: Li abfque dubio in bereditarium jus præ- 
dictarum terrarum, &c. ſuccedere debuiſſent, fi diffus 
quondam Willielmus Dominus Hay de Teſter heredita- 
riam ſafinam ej uſdrm ex ditto novo infecſamento recu> 
peraſſet ; ac etiam perpendentes nos magis magiſque aſtrictos 
| ef obligatos ratione magnarum pecuniæ ſummarum noftro 
tbeſaurario nomine noſtro, pro hoc novo infeofamento neftro 
perſolutorum; ideo, Sc. Then follows the Charter, juſt 
in the preciſe Terms of that granted in 1590; and con- 
tains further à Grant from his Majeſty to the faid 
James, of the Honours and Dignity of the Lord Hay 
of Yefter, in theſe Words. Inſuper nos ex noſira ſcientia, 
et proprio motu, pro nobis et fucceſſoribus noſtris, volumus et 
concedimus quod dictus Jacobus frater germanus antedicti 
heredes ſui maſculi et talliæ reſpeftive et ſucceſſive ſupra. 
ſpecificat. omni tempore @ futuro habebunt, gaudebunt, et 
fofſidebunt votum in noſtris parliament. conventionibus, ge- 
neralibus conciliis, et omnes alios honores, dignitates, et præ- 
eminentias que vel quas per dictum quondam Witttelmum- 
Dominum Hay de Agſtir, aligſue ſuos predecefſores aliquo 
tempore retroact. poſſeſſee vel gaviſe # rooms fimili mods 
et adeo libere, ac fi dictus quondam Willielmus Dominus 
Hay de Zefter in bereditario feodo præmat. terrarum, baro- 
niarum, dominiorum obitſſet ; et ac fi dictus Facobus tus - 
frater germanus fibi in eiſdem tanquam heredi maſculo et 
talliæ per brevia capelle noſtræ introiſſet. . 
Now, this being the Caſe of the Lord Tefer, his Bro- 
ther James, as his Heir-male, had no Right to the 
Title and Dignity of Lord Teer; but only in virtue 
of the King's Conceſſion of them to him by the above 
Charter, dated 29th May 1591: For in all the Time 
between the Lord: 7e/ter's Death, and the pomp: - 
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1 
the above Charter, he never uſed the Title; and the 
King never ſo much as once, through his whole Char- 
ter to him, deſigns him Lord Hay of Yefter ; but only 
James Hay, Brother-german to the late William Lord 
Hay of Yefter. And it is evident from the very Words 
of the Grant, that he was only to have the Honours in 
time to come after the Grant, without the leaſt In- 
ſinuation of any prior Right he had to them; yet get- 
ting the Title, with all the Pre- eminence that his Bro- 
ther, or any of his Predeceſſors enjoyed, that gave him 
Right to the ancient Precedency of the Lords Hay of 
Ther. | Ro | 


Lord RO SS of Halkhede and Melvil. 


This Family appears to have been raifed to the Peer- 
age before the Year 1 500, and not in 1502, as in the 
Purſuer's Memorial, as appears from Writs there cited ; 
for if John Lord Roſs was infeft in Land in 1500, he 
was then a Lord Baron, and being infeft as Heir to his 
Grandfather, who is alfo in the ſame Writ deſigned 
| Fobn Lord Roſs, the Grandfather muſt alſo have been 
a Lord Baron: Yet it appears from the Records, that 
the Eftate of this Family was always provided to Heirs 
whatſoever, till the Year 1548, that Ninian Lord Roſs 
of Halkhede and Melvil, reſigned his Lordſhip of Mei- 
vil, and ſeveral other Lands lying in the Shire of Air 
and Renfrew, and alſo his Lands of Halkhede, Leys, 
and Office of Conſtable of the Burgh of Renfrew, in 
favour of James Roſs his Son, and his Heirs-male 
whatſoever, whereupon followed two ſeveral Charters 
under the Great Seal . And it may be preſumed, that: Lib. zr. 
at the fame Time he got his Honours ſettled alſo in fa- * 6.65. 
vour of his ſaid Son James, and his Heirs-male ; and 
he might the rather be induced to do fo, that his eldeſt 
Son's only Daughter being married to the Lord Fle- 
ming, his Honours, if they had deſcended to her, * 


+ Lib. 36. 
No. 156. 


* 
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have been immerged, as it were, and loſt, in the an- 
cienter Dignity of Fleming. And this may ſerve for an 


Anſwer to the Purſuer's other Inſtance 1 in this F amily. 
Lord BOY D of Kilmarnock. 


This noble Family beivg lineally deſcended from Ro- 
bert Lord Boyd, Lord Chamberlain of Scotland in the 
Time of King James III. the Title of Lord Boyd was 
not uſed by any of this Family from the Death of James 
Lord Boyd, Grandſon to the faid Robert, by Thomas 


Earl of Arran his eldeſt Son, until, about the Year .z 548; 


that Robert Boyd of Kilmarnock became Lord Boyd. 


It clearly appears from the Records, that the Eſtate of 
this Family was provided to Heirs whatſoever, till Tho- 


mas Lord Boyd, Son of the ſaid Robert, refigned the 
Lordſhip and Barony of Kilmarnock, and the reſt of the 
Eſtate of the Family, in favour of Rebert Maſter of 
Boyd, and his Heirs-male and of Tailzie, &c. which 
failing, to Thomas Boyd his Brother, and the Heirs- 
male of his Body, &c. which failing, to Adam Boyd his 


Brother, and the Heirs-male of his Body, &c. all rare 4 
failing, to any other Heirs-male to be procreate by T- 


mas Lord Boyd; which failing, to Adam Boyd of Pin- 
keld, &c. all which failing, to the neareſt and lawful 
Heir-male of the ſaid Thomas Lord Boyd whatſoever : 


Whercupon followed a Charter under the Great Seal, 


dated 12th January 1591 f. To the Eſtate of Boyd 


ſanding thus provided to Heirs-male in 1641, when Ro- 


bert then Lord Boyd died Iſſueleſs, his eldeſt Siſter did 


not think it proper to aſſume the Honours. 


Lord ELPHINSTON. 
Uron the Death of Alexander Lord Elpbinſton, his 


Daughter and Heir Lilias married Alexander Elpbinſton 
her Couſin-german and Heir-male of the Family of 
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Elabinfton : So the preſent Lord Elphinſon, being deſcended 
e . 


has undoubted Right to the Honours of that 
Family. The Purſuer, to prove that Liſias was not Lady 
Elpbinſton, makes a Diſtinction, never before heard of, be- 
twixt the Deſignation of a Peer's Lady, and one that is a 
Peereſs in her own Right. And for her Son's enjoying the 
Honours during his Mother's Lifetime, it has been by Re. 


ſignation from her. | 


In the laſt Place, If the. Settlements, of the Eſtate of 


Lovat can have any Influence upon the Succeſſion. to the 


| Dignity, as Beaufort inſiſts they ſhould, this Argument is 


with the Lord Lovat; for all the Settlements of the Eſtate, 


from the- firſt Time the Family is found on Record;; down 


to the 1539 and 1540, were to. Heirs whatſoever : And it 
being before evidently, ſhown, from our Acts of Parliament 


and authentic Records, that we had Lords of Parliament 
before the Reign of King James I. ſo it is likewiſe certain, © 


that the Anceſtors of the. Lord Lovar were of that Rank as 
early as the Year 1416; as appears by a ſolemn Contract or 


0 1 1 2 


Indenture $, betwixt William of Fenton, Lord of that Ilk, . .“ 


and Janet his Siſter, Hucheon Freſel. Lord of the Lovat, 
| Wherein the faid William and Hucheon (or , Hugh) ate 


deſigned Two Noble Lordis and Kuigbtr. By this Con- 


tract, the Lord Lovat was to take to Wife Janet Siſter 


to the Lord Fenton; who, in Contemplation of the Mar- 
riage, diſponed ſeveral Lands to the Lord Lovat and the 
ſaid Janet in conjunct Fee, and to the Heirs of the Mar- 
riage; and the Lord Lovat, on his part, obliged him- 
ſelf to give to the ſaid Janet, in Name of Dowry, L. 20. 
out of the Lordſhip of Golsfurd. This Indenture is 
dated 3d of. March 1416. The ſame Lord enters into a 
Contrat with Thomas Dunbar Earl of Murray, where- 
in he is deſigned, An Noble Man, Hucheon Friſal Lord 


f the Lovat, by whilk be obliges himſelf, that bis Son and 


Heir ſhould marry a Daughter of the Earls; and this Ayr, 
the Son of the ſaid Lord of the Lovat, failxieand, (as God 


= 


M m - 


the public Re- 


— 


(s) 


forbid be do,) bot ar be baif an Donchler-nyr, or Dovthter- 


ayri, the ſaid Lord of tht Lovat is oblyt, and be thir Letters 
oblyſes bym, as bf befoir, to gif that” Douchter his Ayr, br 
his Douchters-ayres,' to the ſaid Rot the Earl Son of Sons, 


| foie 20 teyn bobenbet. bym and Bus Poufit Wife, and the” 4 res 


nals or female, Sonys or Douchtery of the fait Lord of the 
Lovat, fatlzieand, the ſuid Bor of the Lovat is blyft, and 
be thir Letters oblyſes him ? that hi: i" whatſoever they be, 


ſhall hall and fulfflÞ"this Treaty, &c. before” written, &c. 


In Contemplation of which Marriage to be performed, the 
Earl of Murray granted td the Lord Lovat and his Heirs the 


' Barony of 4bertarf, &c. This Contract is dated at EV 


+ Produced, 


1 Rymer's Fœdera, 
tom. 10. p. 333. 
. | 


gine, the gth of Agi 1 422, and is now produced by 
the Lord Lovat in Proceſs +: Tie fame Lord was one 


of the Hoſtages/ for the Ranſot of King Janes I. dd 


ab Lovat f. It is indeed true, that the King,” in his 
Ratification of the above Indenture betwixt the Lord L- 


var and Fenton, dated the 2 5th of his Reign, deſigns 


him only Hugo Fraſer de Lovat; yet thit is fo Ar- 
gument of his not being then 2 Lord Baron: For from 
many Inſtances it appears, that Lords of Parliament, about 


that Time, and long after, had no other Appellation 


than what was common to other Barons not Lords 


& Lib. 3. No. 18. 


of Parliament. But what clearly ſhews this, is a De- 


erect of Parliament in favour of Margaret Craigie, con- 
cerning the Lands of LZeuchald, ' 17th of March 1429 f, 
in which ſeveral Prelates, Earls, and Lords of Partiament 


are mentioned. The Lords Barons there (beſides the Con- 


ſtable and Marifchal) are, Domini de Abercoru, de Dal- 
leirh, de Erſhine, dr Lochow, de Goran, de | Dirleten, 
de Somerville, de Maxwell, de Montgomery: Yet, anno 
1439, the Lord Dalkeith, in a Charter by the King to 


him, is only deſigned, Jacobo de Dung las, Domino de 


{ Lib. 5. No. 135. 


Dalkeith ||; and the Lord Lochow, in his Charter of 
3 e Foundation 


* 


1 


Yomndagion; of dhe Tollegiate Church of Kilnas, Ann 
1442, only deſigns! hiniſelf Dunganut Campbell de Lochow, 
miles F. Tho Lom Mongomery, another of theſe Lords, 


2 


& In publicis archivis. 


anno 1430, is is Only deſigned Alexander Montgomery of 4r- 


drofſan, in a Commiſſion he gets to be Governor of Kint 
and Knapdale 1. The Lord Somerville alſo, anno 1434, in 
a Charter of Mortification- made by him, deſigns himſelf only 
Thomas Somerville, Dominus de 'Carmoyth ; and the Lord 
Maxwell, who is 4 Witneſs to it, is only ſtyled Domuno Her- 
Berto Maxwell, Domino de Carlaverock : And in the Records 
of Parliament anno 1434 F. the Lord Dirleton is only called 
N alterus de Halliburton & Dirleton. From theſe Inſtances 
it ĩs very plain, that the Appellation by which Lords of Par- 
lament were deſigned in Latein Writings and Charters, in 
the Time of King James L. did not differ, from the Defigna- 
tion of ordinary Barons. 
As for the Settlements” of the Eſtate £, 3 chas were, 
from the fuſt Time that they appear on Record, down tb 
the Year 15 39» to Heirs whatſocver, as. evident from what 
follows. 

Carta Hugonis Ryser a Liver, af he hands of Golfurd, 

K ymovey, Petinbyn, Borland, & de Manteviridi, proceeding 
on his own Reſignation, and is taken to himſelf as his Heirs 
and Succeſſors whatſoevery dated 14th n 2 Sh 
James J. 
Carta Hugonis Srofer 4 Lendls of the Lande and Be- 
rony of Kinnel!, proceeding on his own Reſignation, and 
1s taken to bimſelf and his Heirs REY dated as 
above, 

Hugh Lord Lovat, anno 1472, enters into a Contract 

or Indenture with the Burgh of Nairn, whereby the ſaid 
— bind and oblige themſelves and their Succeſſors, 
to an Honorabyl Lord, Hew Lorde Fraſer of the Lo- 
« vat, his Heiis and Succeflors, in leil and true Manrent 
x and Service, &c. * 1 the ſaid 1 Lord 17 2 
; m 2 N Jof. 


Lovat's Hands, produ- 


t Lib. z. No. 60. 


5 Lib, 1. folio 29. 


\ 
Lib. 3. No. 72. ; 


Lib. 3. No. 97. 


A Writ in Lord 
ed. 


620 
of Lovat binds and obliges him, his Heirs and Sueceſſors, 
That he ſhall be to them a good Lord, Maintainer, Pro- 
&« tector, and Defender, in all their richtwiſe Cauſes, Quar- 
&« rels, and Actions.“ Dated at Nairn, the 3d of March 
1472. Produced. e 03H I OR 
Charter by Patrick Ogilvie of Kilbrovck, confirming the 
Sale of the Lands of Fopachie, to Thomas Fraſer, Son and 
apparent Heir of Hugh Lord Fraſer of Lovat, and his 
Heirs and Aſſignees, 2 1ſt October 1498, in the Lord Lovat's 
Hands, and now produced. | 25 
Charter by Henry Douglas of Bartlan, to Thomas Lord 
| | Lovat, of the Lands of Monthth, to him, his Heirs and 
Ae n Agnes, anno 1499 M, | 


This laſt Hugh Lord Lovat was ſucceeded by Thomas 
his Son and Heir, as appears by a Precept of Seiſin by 
King James IV. dated ultimo Aprilis 1 501, for infefting him, 
as neareſt and lawful Heir to his Father, in the Caſtle and 
Lands of Lovat, with their Pertinents, vig. the third Part 
of the Barony of Aird and Abertarf, with their Pertinents, 
vi2. Stratharick ; third Part of Glenelg, and a great many 
other Lands, whereupon an Inſtrument of Seifin followed 

+ In Lord Lovat's 12th of May thereafter ＋. 


Hands, and ent: Thomas Lord Lovat obtained from the ſame King James 
the whole Eftate, at well IV. Charter of the Barony of Kinnell, to him and his Heirs 
te Charter 2539 whatſoever, which had formerly belonged to Hugh Lord 
Lovat, and fell in the King's Hand by reaſon of Recogni- 

I Lib, 23. No. 437. tion, dated 14th October 1501 ||. 

He got alſo a Charter from the ſame King, to him 
and Janet Gordon his Spouſe, and longeſt Liver of them 
two, in conjunct Fee, and to the Heirs lawfully procreate or 
to be procreate betwixt them ; which failing, to the neareſt 
and lawful Heirs of the ſaid Thomas whatſoever, of the 
Lands of Dalcorſe, which is a Barony, dated 17th November 

5 Lib, 14. No, 77. 1501 F. oy | | | 
Charter to Thomas Lord Fraſer of Lovat, of the Lands 
of Dalcorſs and Kirkion, proceeding on his own Re- 


ſignation, and is taken to him and Janet Gray his Spouſe 
1 | | 5 


(En 


and longeſt Liver of them two, in conjunct Fee, during 


all the Days of their Life, and after their Deceaſe, to the 
neareſt and lawful Heirs of the faid Thomas whatſoever, 
dated 6th of May 1509 * 

Charter to Thomas Lord Fraſer of Lovat, of the Lands 
of the two Moys, Ardranach, Ingliſton, and others, lying 
in the Lordſhip of Beaufort. This confirms a Charter 
2 by 2 Ogilvie of Laverocklaw, to the ſaid 
Tomas, his Heirs or Aſſignees whatſoever. The Charter 
confirmed is dated 4th 7% une 151 I, and the Confirmation 
the laſt of Fuly thereaft 14 * 

Charter 97 appriſing in favour of Thomas Lord Lovar, 
of the Lands of Balcuranach, and is taken to the faid 
Thomas, his Heirs or Aſſignees |. 
=p Charter of Confirmation, in favour of Thomas Lord 
Fraſer of Lovat, confirming a Charter granted by Henry 

Douglas of Kilbirny, to an Noble Lord, Thomas Lord 

Fraſer of Lovat, his Heirs and Aflignees, of the Lands 


of Kilbirny, Caſtle of Bewoly, and others, lying in the 


Lordſhi 7 of Beaufort. The Charter confirmed is dated 
15th of Ocfober 1 509, and the Confirmation the rath of 


January 151 


0 
Charter to 2 Lord Fraſer of Lovat, of the Lands 
of Mavis and Maviſbank, being part of the Barony of 


Kinnell, proceeding on his own Reſignation, and is taken 


to himſelf, and Janet Gray his Spouſe, and longeſt Liver 
of them two, in conjunct Fee, and to the Heirs-male 


- awfully procreate or to be procreate betwixt them; 


- which failing, to the neareſt and lawful Heirs of the faid 


Thomas whatſoever, dated firſt of Fune 1514 ||. 


This Thomas Lord Fraſer Lovat died the 2 1ſt 


of October 1524; to whom his Son Hugh Lord Fra- 

of Lovat was ſerved lawful and neareſt Heir, in 
the Caſtle and Lands of Lovat, with their Pertinents, 
. viz. the third Part of the Barony of the Aird, with 


its s Ferien the haill N of Abertarf, with its 
| Pertinents, 


* 
hy. — 
89 — 


9 Lib. 15+ No. 119. 


+t Lib. 16. No. 21- 


t Lib. 16. No. 35. 


5 Lib, 37; No, 23. 


8 


|| Lib, 19. No. 4. » 


* ; 


* In Lord Lovat's 
Hands, and produced, 


+ Lib, 24. No. 74. 


n 


"RAR vz. Stratherick, the third Part of Glemele, | 
&c. the three Leys, Muckavie, Balabrayt, Acbanath, 


the two Dalulch, Dalcorſe with its Pertinents, and 
Guſachans, Comerkyl, Mald Meinzie, Weſter Exkidell, 
the two Bontaits, Culbriny, cum monte caſtri uſd. 
nuncupat. Beaufort, and many other Lands mentioned in 
the Retour, being the whole Eſtate of the Family, which 
is dated at Inverneſs, the 1oth of January 15243 and 
note, that Thomas Lord Fraſer of Lovat, the Father, is 
only in the Retour deſigned Thomas Fraſer Dominus de 
Lovat, Pater Hugonis Fraſer, * /atoris prefſentium ; yet 

both he and his Father Thomas are by the Purſuer allowed 

to have been Lords of Parliament; and the Son Hugh is 
never ſo much as once in the Retour called Hugo Domj- 


nus Fraſer de Lovat, but only, Hugo Fraſer ./ator pre- = 


ſentium; ſo little can be depended on from Deſignations 


writ in Latin. Upon this Retour followed a Precept of 


Seifin and public Inſtrument thereon, dated 1 5th Mared 
I 524 ®, 

This Hugh Lord Fraſer of Lovat ſo ſacceeding, oh | 
tained from King James V. a Charter confirming another 
granted by Colin Earl of Argyle, to him, his Heirs or Af 
ſignees, of the Lands and Barony of Kirkton of e 


dated d March 1527 +. 
He got alſo a Charter of three 1 of the Lands of 


 Tughſlon and Kingily cam lie yairs et piſcationibus, pro- 


gag on the Reſignation of George Haliburton of Gait, 
and containing an Erection of the aid Lands into a Baz 
rony, and is given to the ſaid Hugh and his Heirs what- 


m Lib. 24. No. 252. ſoever, dated 2d March 1 528 1. 


& In 1 Lovat's 
Hande, now 2 


Next a Confirmation of the Feu of the Kirkton af Kil- 
morack, and Fiſhing on the Water thereof called the Ey, 
which had been given to a noble and potent Lord, Thomas 
Lord Fraſer of Lover, his Heirs and Aſſignees, confirmed 
to Hugh Lord Fraſer of Lovat, is Heirs and ene | 


dated 26th of April 1532 = 
; Charter 


> 

ww * 
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| Charter of A pprifing, i in favour of Hugh Lord Fraſer 

of Lovat, his Heirs and Afli ignees, of the Lands of Gle- 
_ nth, dated 7th of March 1532 *. * Lib, 27. No. g. 

aver in favour of Hugh. Lord Fraſer of Lovat, of 

the Lands of the Moys, the Took of Kilbirny, cum monte 

vacat. Beaufort in Aird, proceeding on his own Reſigna- 

tion; and is given to him, and Lady Jauer Roſs his 

Spouſe, and longeſt Liver of them two, in conjunct Fee; 

Which failing, to the ſaid Hugh, and his Heirs whatſoever 1 

dated 19th of July 1536 +. og ca 

- Charter by Arebib.ld Earl of Argyle, to o Hugh Lond 3 
Hoſer of Lovat, and Lady Janet Roſs his Spouſe, and 
longeſt Liver of them two, in Liferent, and to the ſaid 
Hugh's Heirs whatſoever in Fee, of the Lands of Kirkton, 

&c. dated 7th of Auguſt 1 5 tu 10rd Lont's 

"Charter 4 to him the ſaid 22 þ Lord Lovar, confirming s. 

another granted to him by Jan Forbes of Pitſhgo, of the © 

Lands and Village of Aigies, Eaſter and Weſter, with 

the Mill; and is taken to him, his Heirs and Affignees 
whatſoever, to be held of the King; dated 2oth of De- 
cember 1536 §. 

Charter by King James V. of the Barony of Kinnell, 
with its Pertinents, dilecto & fideli naſtro Hugoni Fraſer 
de Lovat, & heredibus, proceeding upon his own Reſign 
tion, dated 14th September 1537 ||. Hale _ — 

Ia the Year 1 539, Hugh Lord Fraſer of Lode. re- 
ſigned his'Caſtle and "Fe of Lovat; Barony of Abertarf, | 
Stratherick, &c. in favour of himſelf, and the Heirs- 
male of his Body lawfully procreate or to be procreate z 
and failing them, to his neareſt and lawful Heirs-male 
whatſoever; whereupon followed a 33 under the : 
Great Seal, dated 28th of March 1 539 ** 1 
1 the firſt Settlement of any Part of the Eſtate of 
this Family upon Heirs-male. So reckoning from the | 
Time in which the Family appear firſt to have been of | 
the Degree of Lords Barons, viz. anno 1416, to the Year 5 
1539, it will appear, that for the Space of 123 Years, 
| 5 during 


§ Lib. 28. No. 79. 


( 24 ) 
during which this Family enjoyed the Honour of Peerage, 
prior to the Year 1539, their Eſtate was conſtantly all 


that Time ſettled upon Heirs whatſoever. But even ſhould 


® Indenture betwixt 
him and Burgh of 
Nairn, above, 


we, with the Purſuer, bring down the Antiquity of the 
Peerage of Lovat to the Year 1476, though, according to 
his own Scheme, Hugh appears to have been Lord Froſer | 
of Lovat anno 1472 *; yet it will make no Alteration in 
the Caſe; for the Settlement of the Eſtate. being upon 
Heirs whatſoever, at the Time when the Family were 


| raiſed to the Baronage, and continued ſo for 67 Years 


thereafter ; and there being no Act or Inſtrument of the 
Conceſſion of this Dignity, whereby it was limited to any 
Kind of Heirs, it muſt therefore be preſumed, that both 

the King and the Lord Lovat could have no other Heirs. 
in their View at the Time of conferring this Dignity, but 
thoſe only who were to ſucceed the Lord Lovat in his 
Eſtate, vi. his Heirs whatſoever ; and though Hugh Lord 
Lovat ſettled his Eſtate upon Heirs-male in 1539, yet 


during all that Period, while the Succeſſion of the Eſtate. 


was ſettled upon Heirs-male, no Inſtance occurred where 


the Heir-male was not alſo Heir of Line: And as ſoon 
as there came to be the leaſt Proſpect, that the Heir-male 
was to be a different Perſon from the Heir of Line, the 
Settlements of the Eſtate were again returned to their for- 

mer Channel, and the Eſtate was ſettled upon the Heirs 
of Line; and theſe Deeds of Settlement will appear in an- 
other Light than the Purſuer repreſents them in, and are 
now produced. And even during the Time the Barony 
of Lovat was ſettled upon Heirs-male, ſeveral other Parts 
of the Eſtate very valuable, were provided to Heirs what- 


foever. 3 
| REMARKS 
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R EMA RK S upon the pretended 


Anſwers in the Memorial for Cap- 
tain Simon Fraſer of Beaufort, to 


the Condeſcendence or Memorial 


of Hugh Lord Fraſer of Lovat. | 


HE Purſuer labours all along, both in his writ- 

| ten Condeſcendence and Memorial, to make a 
Difference between parliamentary Barons or Lords of 
Parliament, and the other higher Dignities, ſuch as 
Earls, &c. But we contend, that our ancient Dignities 
were that of Earls and Barons, and that Earls were but 
Barons of a higher Denomination, and did differ only 
from the Barons properly ſo called, in Order and De- 
gree, but were the ſame Kind of Dignities ; and this is 


evident from our ancient Rolls of Parliament, in which 


the different Orders of the Nobility are comprehended 
under the common Name of Barons; and the learned 
 Skene, in his Treatiſe, De verborum fignificatione, ſays, 
That all Men, when they are belted and maid Earles, are 


called Barons Banrent, and Lords of our Soverane Lord's 


Parliament: quhairby it is manifeſt, that the ſaid Dig- 


nity 1s common to many, and not proper to any Man. 


And for Germany, ſee the learned Selden, in his Book of 


4 +; 
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Titles of Honour *, who ſays, © That the Dignity of . e Lond, 1631. 


« a Baron, in regard of the Nature of it, (which * * | 
«* comes ſo near an ordinary Grave or Count), though 
“it differ in Name, is by ſome Lawyers of good Note ; 


s inthe Empire, reputed as that of a Grave or Count; 
for which he quotes Panmeiſter, who ſays, Lui dem 
Germanis moribus, inter Comites et Barones, præter nomi- 

nis ac ordinis rationem, parum vel nibil intereſſe arbitran- 


tur; and to that Purpoſe, he uſes the Teſtimonies of 


N n : theſe 


| 
' L232 — 
| A, 
[ | theſe Feudiſts, Zaiſius, Schenkius, and Roſenthal ; and 
+ Difertatiode Comi- Beſoldus is more expreſs for their Equality with Counts+. 
tibur, cap. 4. $2% Tandem ex moribus noſtris, ſays he, Comiti Baro aquipa- 
ratur, nullumque inter eos cenſetur eſſe diſcrimen; niſi quod 
Baro non eſt inveſtitus de comitatu ; qui tamen aliis in re- 
bus ſuſcipiendis honoribuſque pra,” ee Baudguaguam 
Comite inferior cenſetur. But of this enough at — na 
Tux Purſuer, without any Reaſon, denies that we 
had any Barons made by Summons to Parliament. It 
is true indeed, that we have no Record of Precepts or 
Summons to Parliament now extant ; but that Earls, 
Se. and great Barons were called by ſpecial Precepts 
to the Parliament, is evident from cap. 101. parl. 7. 
James I. and from a Proclamation of King James III. 
7 Records of Pan. dated 2iſt of February 1487 7}, for diflolving the Par- 
. liament and calling a new one, „ ordaining general 
«© Precepts to paſs to all Lordis, Prelatis, Baronis, and 
« Freehalderis, and Commiſſaris, and with ſpecial Let- 
e teris under his Signet, to all the Prelatis and great 
et Lordis of his Realm.” And ſo few expreſs Gre 
tions in Parliament appearing from the Parliament-rolls, 
we may conclude that many of our Lord Barons were 
made by being called to Parliament by ſpecial Precepts, 
or Summons directed to them. „„ 
As to the Objection, that Barons are to be found 
fitting in Parliaments in the Time of King James III. 
and IV. whoſe Succeſſors were not advanced to the 
Peerage for many Years thereafter, ſuch as Buccleugh, 
Cesford, and Findlater, &c. and therefore Summons to 
Parliament did not ennoble a Perſon ; it is anſwered, 
That theſe Barons were not called to Parliament by 
ſpecial Precepts or Summons, as the Dukes, Earls, and 
great or parliamentary Barons were, but only by gene- 
ral Writs or Precepts, among the reſt of the ſmall Ba- 
'rons and Freeholders, and ſo could not be ennobled 
| 3 | . =, thereby ; 


t 


thereby; for the Act of Parliament 1425, ordaining 


the ſmall Barons and free Tenants to chuſe Commii- 


fioners to repreſent them in Parliament, either never 


took Effect, or went ſoon in deſuetude : For there is 


not the leaſt Veſtige appearing of any Commiſſioners 
of the ſmall Barons, &c. ever fitting in Parliament, 
nor of a common Speaker of Parliament, as was ap- 
pointed by the Act 1427; but, on the contrary, all the 
Barons and Frecholders, who held of the King in 
Chief, were called to the Parliament as formerly, as 
appears by the Titles of many Parliaments after the 
Year 1427, and particularly by the Title of a Parlia- 
ment of King James II. held at Edinburgh 26th of 


25 


Auguſt 1442*. And the firſt Act of that Parliament ſays, . pluck Ad., fo, 33 


c ſtem, The haill Prelatis, Lordis, and Baronis of the *r. 


«© Realme, hes ordanit and deviſit a Parliament to be 
« haldin at Edinburgh, and to begin the 28th Day of 
«© the Month of Merche nixt to cum, with Continewa- 
« tioun of Dayis: Thairfor we charge ſtraitly and com- 
© mandis, in our Soverane Lordis Name, all Prelatis, 
% Baronis, Freehalderis, and all utheris within Burgh 
« or outwith, that aw Preſence thair, to compeir 
de the ſaid Day and Place, &c.” But in the Year 1457, 
an Act was made for their Relief, [Parl. 14. James II. 
cap. 75.) viz. * That na Freehalder, that haldis of the 
« Kinge, under the Summ of 20 Pounds, be conſtren- 


% zjed to cum to the Parliament or generall Counſal as 


« for Preſence, that is perſonally, bot gif he be ane Bar- 


* ronne, or els be ſpecially of the King's Commande» 


« ment warned, outher be Officer or be Writ.” And 
anno 1503, another Act was made, (Parl. 6. James 
IV. cap. 78.) for the further Eaſe of the ſmall Barons 
and Freeholders, ordaining, That in time coming, 
* no Baron Freeholder, nor Vaſſal that were within 
* 100 Merks of the then Extent, ſhould be compelled 
c to come perſonally to Parliament, except the King 
ee wrote ſpecially for them, and ſo not to be unlaw- 

Nn 2 1 
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e ed for their Preſence, if they ſent Procurators to an- 
e ſwer for them with the Barons of the Shire, Sc.“ 
(that is, with ſuch Barons of the Shire as were above 
100 Merks of Extent, and ſo were obliged to come 
perſonally as formerly; or by Barons of the Shire 
may be meant the parliamentary or Lord Barons, who 
reſided in the Shire), and all that are above the 
« Extent of 100 Merks to come to the Parliament, 
« under the Pain of the old Unlaw.” So that, when 
any Baron or Freeholder, not of the Degree of a 
parliamentary Baron, is found ſitting in Parliament, 
after 1457, they were ſuch who held Lands of the 
King, of the Extent of twenty Pounds, and ſo were 
not within the Comprehenſion of the Act 1457. 


And theſe Barons, &c. not Lords of Parliament, that 


are found ſitting after 1503, were ſuch as held Lands 
of the King of above 100 Merks of Extent, who, by 
that Act, were obliged to compear perſonally in Parlia- 
ment as formerly ; and that all the Barons, &c. were 
obliged to compear perſonally in Parliament, notwith- 
ſtanding the Act 1427, except in ſo far as they were 
comprehended by the Act 1457,. and afterwards by the 
Act 1503, is clear from an Act of King James IV. parl. 2. 
cap. 16. anno 1489; whereby it is enacted, That the free 
Tenants that held of the Prince, ſhould be bolden to com- 
fear in Parliament, &c. with their Suits and Pre- 
ſentis, until the King ſhould have a Son to be immediate 
betwixt the King and them, to anſwer for them in the 
aid Parliament, &c. and Suit -rolls to be made there- 
upon, &c. Whence it clearly follows, that thoſe who 
held immediately of the King, except in ſo far as was 
before excepted, were obliged to compear with their 
Suits and Preſence ; unleſs we ſuppoſe that the Prince's 
Vaſſals, when they became Vaſſals to the King, in de- 
fault of a Prince, were obliged to perſonal Compearance, 
but not the King's own proper Vaſſals; which would 
be abſurd to ſuppoſe. But, even ſuppoſing with the Pur- 
+ | | | ſuer, 


(Wy 
ſaer, that our Lords of Parliament were always made by 
ſolemn Creation and Inveſtiture, yet that will not alter 
the Caſe as to the Succeſſion to the Dignity ; for when 
it was conferred in that Manner, they were anciently 
created by girding of them with a Sword, and nomi- 
nating them Barons, Banrent, Lords of our Sovereign 
Lord's Parliament, and Lords of ſuch a Place; and 
this with a calling of them to Parliament by Writ by 
that Name, was a ſufficient Creation of Inheritance, 
without any Mention of Heirs. So that the Lords 
made by Inveſtiture and Nomination are (for any thing 
appears from. their. Creation) in the ſame Caſe as to the 
Succeſſion to the Dignity, as if they were created by 
Summons to Parliament. 8 

Hucn Lord Lovat has condeſcended upon ſome 
great Families, whoſe Baronies and Titles have de- 

ſcended by Heirs-female ; ſuch as the Murrays, Lords 
of Bothwell, and Lord Brichen, whom the Purſuer will 
not allow to have been parliamentary Barons : He found 
them mentioned in the Peerage; and conſidering the 
Greatneſs of thoſe Families, the Figure they made, and 
the great Offices they enjoyed, and that they were 
ranked, in public Acts and Deeds, among the Proceres 
and Magnates of the Kingdom, he juſtly reckoned 
(as there is no Reaſon to doubt of it) that they. were of 
the Rank of the Prime Nobility of thoſe Times.. 

THE Purſuer endeavours to take off the Inſtance of 
the Tranſmiſſion of the Dignity of Lord Carli}, to the 
Heir lineal of that Family, by diſguiſing the Matter of 
Fact ;. but when that is ſet in a true Light, it will ap- 
pear how ſtrongly it makes for the Lord Lovat. And it 
is thus. Michael Lord Carlile had by Janet Charteris his 
Wife (Daughter to Chat teris of Aimsfield) 
three Sons, viz. William, Michael, and Patrick. William 
the eldeſt having married Fean, Daughter of James 
Fobhnſton younger of that Ilk, died in the Beginning of 
March 1573, vita patris, leaving Iflue by his ſaid Wife, 

| EE Ehifabeth 


Elizabeth his only Child : Immediately after Wilkam's 


„ 


Death, there was a pretended Charter granted by Mi- 
chael Lord Carlile, to Michael his ſecond Son, his Heirs- 
male and Aſſignees, of the Barony of Carlile, Se. 


dated 24th of March 1573, and confirmed under the 


Great Seal, 3d of March 1580, After the Death of the 
Lord Carlile, and the Death of Michael his ſecond Son, 


Eliſabeth, the only Daughter and Heir of William Ma- 
ſter of Carlile, Lord Michael's eldeſt Son, intented a 


Proceſs of Reduction againſt John Carlile, Son and 
Heir of Michael, the ſecond Son of Michael Lord Car- 


| lik, of the Charter of the Barony of Carlile, &c. grant- 


ed by the Lord Carle to his Second Son Michael, 
founded on the Contract of Marriage betwixt William 
Maſter of Carlile, her Father, and Jean Fobnſton his 
Wife; whereby Michael Lord Carlik, had bound him- 
ſelf to give heritable Infeftment to his ſaid Son William, 
his Heirs and Aſſignees, of his Lordſhip and Living, and 
whereupon Inhibition had been raiſed at the Inſtance of 
the ſaid Jeep ohnſton the Maſter's Wife: But becauſe 
there was no Clauſe obligatory in the Contract of Mar- 


riage, concerning the Lands and Barony of Carlile, and 


that Eliſaleth was not the Raiſer of the Inhibition her- 
ſelf, nor Aſſignee to it, nor Heir to her Mother the 
Raiſer of it, ſhe being then alive; therefore the Lords 
aſſoilzied the ſaid John Carlile, the Defender, from the 
Action, 28th December 1593. Whereupon John pur- 
ſued Eliſabeth, as Heir to Michael Lord Carlile her Grand- 
father, for Warrandice of the Charter of the Lands and 
Barony of Carlile, granted to Michael Carlile Fohn's 


Father, by the ſaid Michael Lord Carlile his Father; but 


Eliſabeth offering to improve the Charter, a Day was 
aſſigned her for that Effect; and the Cauſe having been 
called upon the 6th of March 1 593, © the Lords hav- 
ing conſidered the Depoſitions o the Writer and in- 
e ſtrumentary Witneſſes of the ſaid Charter of the Lands 


and Barony of Car late, pretended to be made by Mi- | 


"I cbae! 
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© chael Lord Carlile, to Michael his ſecond Son, did 
« declare the ſame to make no Faith in Judgment, nor 
« outwith, &c.” All this is inſtructed by the Regiſters 
of Acts and Decreets, &c. viz. Book beginning 7th of 
December 1593, containing Fanuary that Year, and the 
Book beginning 25th of February 1593, ending 4th of 

uly 1 | 
7 f —.— the Falſehood of the Purſuer s Aſſertion ap- 
pears, vi. That in the Competition betwixt the Heir- 
male and Heir of Line of this Family about the Eſtate, 
it was, by the Power and Intereſt of the Earl of Morton, 
carried moſtly to the Heir of Line, who was married to 
his Nephew : For the Earl of Morton, Uncle to the 
Lady's Huſband, had reſted in his Grave full eleven 
Years before the Commencement of this Proceſs, 
having been put to Death in June 1581, and this 
Competition not ariſing till the Year 1593. 
Lap Eliſabeth having no ſooner had the Right of 
the Lordſhip and Living of Carlile eſtabliſhed in her 
Perſon, than immediately ſhe took upon her the Ho- 
nours of Carlile. For in a Charter granted by her, with 
Conſent of her Huſband Sir James Douglas, to Her- 
bert Carlile of Bridetirk, of the Lands of Newpark, 
Sc. of the Date at Torthorald, the 4th of April 1594, 
ſhe therein deſigns herſelf Elizabeth Domina Carlile, 
and ſubſcribes it thus, Eliſabeth Lady Carlile, and her 
Huſband ſigns Fa. Douglas. But that which evidently 
inſtructs (beyond the Poſſibility of Contradiction) 
Eliſabeth's undoubted Right to the Dignity of Carlile, 
as Heir lineal to her Grandfather, Michael Lord Car- 
lile, is, that the Family is ranked among the reſt of 
the Lords, according to the Antiquity of the ancient 
Lords Carli, by the Decreet of the Commiſſioners 
appointed by his Majeſty for ranking of the Nobi- 
lity in 1606. It is true indeed, that in the Decreet of 
Ranking, which is dated the 5th of March 1606, both 


in the Cut anent the Charge given, c. and in the 
Compearance, 


* 

Compearance, the Lady's Huſband is defigned Ya 

Lord Carlile; but that was only by Courteſy in 7ohe 
of his Wife ; for the and he grant a Charter, upon the 
6th of September 1606, to Mr. John Johnſton Com- 
mendator of Haliwode, of the Lands of T; hornock, Ec. 
wherein ſhe is deſigned Demina El ſabeth Carlile, Do- 
mina de Carlile & Torthorald, and he Jacobus Douglas 
de Torthorald only; and in their Subſcriptions to it 
ſhe writes herſelf, Eli iſabeth Lady Carlile; and he 
ſigns ſimply thus, Ja. Douglas: So not being a Peer 
in September 1606, he ok be called to compear, 
and be ranked as Lord Carlile in the March preced- 
ing, only by Courteſy in Right of his Wife, in 
whoſe Perſon the Dignity truly reſided, as lineal Heir 
to Michael Lord Carhle her Grandfather. And it is 
remarkable that the Heirs-male (to whom, according to 
the Purſuer, the Dignity did belong) never deſigns him- 
ſelf Lord Carlile, either during the Dependence of the 
Plea for the Eſtate, nor even when he was in poſleſ- 
fion of the Barony or Lordſhip of Carlile, which ſup- 
ported the Title of Lord in this Family. Tames Dou- 
glas, the Lady's Huſband, did afterwards obtain a Char- 
ter of the Lands and Barony of Carlile, &c. under the 
Great Seal upon the Reſignation of William Cunning- 
ham of Do pbington, who had got a Gift thereof from 
the King, to whom they had fallen by Recognition, 
upon Lady Eliſabeth's having alienated more than the 
Half of them, without his Majeſty's Conſent ; in which 
he is deſigned Jacobus nunc Dominus de Ti orthorald; 
containing alſo an Erection of the ſaid Lands and 
Barony of Carlile, in unum integrum & liberum domi- 
nium, nunc & omnibus temporibus affuturis dominium 
& baroniam de Torttorald nuncupand. reſervato ta- 
men libero tenemento, ſeu vitali redditu omnium ter- 
rarum preditt, Demine Eliſabetbæ Carlile, Domiuæ de 
eodem, of the Date the 6th of April 1609. From this 


Charter two Obſervations may be made; firſt, That 
| Lady 
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Lady Eliſabeth was in her own Right Lady or Baron, 
neſs Carlik, being ſtyled Lady Carlile, and not by her 
Huſband's Title, though ſometimes afterwards ſhe be 
deſigned by it. Srconaly, That the Huſband, James 
Douglas, being ſtyled nunc Dominus de Torthorald, imports 
clearly enough, that he was then, or about that Time 
only, created Lord Torthorald : And the Reaſon why 
he might procure himſelf to be created Lord Torthorald, 
has no doubt been, that, failing Iſſue by the Lady Car- 
file, the Title of Lord Torthorald might go to his Heirs: 
male of any other Marriage: for the Charter erecting 


the Lands and Barony of Carlile, &c. into the Lord- 


ſhip of Tortborald, is given to him and his Heirs-male. 
As for the Purſuer's Obſervation, That the Title of Lord 
did not go to the Lady's ſecond Huſband, William Sin- 
clair of Blaunſnuir; the Anſwer is eaſy, viz, Becauſe 
ſhe had a Son by her firſt Marriage ſurviving, ' who 
was Heir apparent to the Barony or Dignity of 
Carlilè'; and ſo, as in the Cife. of Lands and other 
Heritages, the ſecond Huſband. could have no Courteſy 
in the Title. As for his other :Obſervation, That the 
Lady's Son uſed the Title of Lord Torthorald, when 
ſhe was alive, there is nothing in it; for his Father 
having been created Lord Torthorald, he had good Right 
to his Honours, he being then dead. 8 
Tux Purſuer, in our Inſtance of Gallhway, very con- 
fidently denies, that the Office of Conſtable was heredi- 
tary in the Family of Morviles, or that it was tranſmitted 
from them to the Lords of Galloway, by the Marriage 
of Rolland with William Morvile's Sitter. But the con- 
. trary is evident from our Hiſtories: For Buchanan ſays 
expreſsly, Rollandus uxorem duxerat ſororem Gulielmi Mor- 
villi, qui Comes Stabuli in Scotia erat; quo fine liberis de- 
functo, Rollandus hereditarium cum magiſtratum accepit. 
And with him agree the Extracts from the Book of 
Paiſly, lib. 8. cap. 74. anno 1196, obiit Gulielmus de Mor ville, 
Conſtabularius Scotiæ, cui fucreſſit Rotholandus Dominus de 
Fred | 1 |  Gallowaya, 
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Gallowaya, pater magni Alani de Gallowia, per marita- 
gium inter ipſum et fororem prædicti Gulielm: cont ractum, 
eo quod filium non habuerat, datis ſeptingentis marris ar- 
gent! Regi Gulielmo, pro bereditate, five confirmatione ejus, 
et bonore Conftabularie, This great Office went likewiſe 
to Roger de Quinci Earl of Wincheſter, by Marriage of 
Helen, the eldeſt Daughter of Alan Lord of Gall:way, 
Conſtable of Scotland. This Roger had, by his Wife 
aforeſaid, three Daughters only ;- firſt, Margaret, mar- 
ried to William Ferrers, Earl of Ferrers and Derby; ſe- 
cond, Eliſabetb, to Alexander Cumyn Earl of Buchan ; 


e Pongdale's Baro- third, Ela, to Alan Lord Zouch x. Upon the Death 


naze, p · 688. 
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of Roger of Quinci and his Wife, the Earl of Buchan 
held the Office of Conſtable under pretence of his Wife's 
Right; But Wilkam'Ferrers claimed it in Right of his 
Mother, the Earl of Winchefter's eldeſt Daughter, by 
Helen his Wife, eldeſt' Daughter of Alan Lord Galo- 
daa, and at length obtained it; as appears from the MS. 
Chronicle of Couper, p. 2 58, anno 1270, Gulielmus Ferrers, 
filins Comitiſſæ de Ferrers,' que fuit filia Rogeri de Quinci, 
Cunſtabularii Scotiæ, accepit dignitatem Cunſtabulariae, 
guam Alexander Comes de Buchan injuſte tenuit, pratextu 
uxoris ſuae, filiae junioris ipfius Rogers de Quinci. 11 
Tux Purſuer, in his Anſwers to the Example of Ha- 
liburton, ſays, That the Lord Ruthven got firſt the 
Style of Lord Haliburton, as a ſubaltern Title in his 
Patent to the Earl of Gowrie: Yet the contrary is evi- 
dent from the Charter of Erection of the Earldom of 
Gowrze | ; for in the Clauſe of it, whereby he is created 


Earl, there is no mention of any ſubaltern Title then 
given him; but in the Beginning of the Charter, he is 


deſigned Gulieimus Dominus Ruthven et Dirleton, as 
by the Titles to which he had a prior Right; and to- 
wards the End of it, after the Clauſe of Creation, he is 
called, Dominus Ruthven et Dirleton, nunc Comes de 
Gowrie; which clearly imports, that he had a Right to 
the two former Titles antecedent to his Creation - _ 

| I arl 
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* of Gourie, which was upon the ad of Q&ober 
1581. J el EAI M 
18 Family of Harris appears plainly to have been 
raiſed to the Rank of parliamentary, or Lords Barons, 
before the iſt of March 1478; for in a Parliament held 
then, he is ranked among the Lords thereof. William 
Lord. Harris dying without male Iſſue, about the year 
1540, leaving three Daughters, Agnes, Katharine, and Ja- 
net, whereof the eldeſt, Agnes, being married to Sir John 
Maxwell, ſecond Son to Robert Lord Maxwell, he was 
thereupon called to Parliament, and ſat therein as 
Lord Harris 16th of April 1567. Tis true indeed, 
that he appears not to have aſſumed the Title of Lord 
Harris till about the Year 1567; yet that is no Ar- 
gument againſt his Right to it: For a Perſon, for good 
Reaſons, may abſtain from uſing a Title to which he 
may have good Right, and afterwards, when he ſees it 
convenient, may take it up, without any Prejudice to 
his Right. And when it is conſidered, that William 
Lord Harris had one Heir-male who never claimed the 
Honours of Harris, but on the contrary defigns him- 
ſelf Archiba dus Harris de Madinpawp, ac heres maſ- 
cuius quondam Gulielmi Domini Harris de Tereglts, 
in a Charter granted by him to the Lord Harris's Daugh- 
ter and her Huſband, it is a ſtrong Evidence, that he 
knew nothing of this uniform Tranſmiſſion of Titles of 
Honour to Heirs-male, which the Purſuer now pretends ; 
and therefore to evade the Force of this Argument, has 
Recourſe to a very weak Subterfuge, vig. That he might 
be Heir-male of the Family, and yet not Heir-male to 
the Dignity, if he was not deſcended of Herbert the 
firſt Lord Harris. To ſupport this, he makes the Peer- 
age of this Family to have ſubſiſted only about forty- ſix 
Vears. But it is plain from what is ſaid above, that this 
Family was of the Rank of Lords of Parliament anno 
1478: And reckoning from that Time to 1543, it will 
appear that Ty hes then laſted ſixty-five Tony 
| | O0 2 | T 
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as is true, that Henry Sinclair,” Grandſon of Yohn 
An Sinclair, by Chriſtian his only Daughter, takes 
a Patent of the Title of Sinclair from King Charles. II. 
And what ſeems to have induced him to this, was, 
thereby to procure a Settlement of that Honour upon 
his Relations by the Father's Side, to whom by this 
new Patent the Honours of Sinclair were limited, = 
- Heirs of his Body. £1 
As for the Purſuer's Anſwers to the Inſtances of the 
Families of Salton, Oliphant, Graph, my ND they 
ſeem to deſerve no Notice. 


CONDESCENDENCE, or alphabetical Ca- 
talogue of ſome Noble perſons who have been 
Peers of Scotland, whether in right of their 


wives, or of the ladies, heirs-female, from whom 


they v were deſcended. 


Offered 15 Hugh Lord Lever, in the proceſs pre- 


ſently depending againſt him, at the inſtance of 
Capt. Simon Fruſer of Beaufort, before the Lords 
of Council and Seſſion. 


ALCOLM Earl of Angus was ſucceeded by Mathilda Angus. 


5 his father's ſiſter, who having married Sir Gilbert 

de Umphravills, the faid Sir Gilbert thereupon, and his fon 
after him, both became Earls of Angus in her right, the one 
of his wiſe, and the other of his mother. 


2. The above family of Umphravills being forfeited, Sir Stewart, 
John Stewart of Buncle was created Earl of Angus by King E. Angus. 


David II.; but his male iſſue failing in his grandſon Thomas, 
anno 1 377, his honours and eſtate went thereafter to Margaret 
his grand-daughter, and heir to the ſaid Thomas her brother. 
The faid Lady married firſt Thomas Earl of Mar, by whom 


ſhe had no iſſue; and thereafter ſhe was the ſecond wife of 


William firſt Earl of Douglas, by whom ſhe had a ſon called 
George, who in her right, and upon her refignation, | anno 
1389, became Earl of Angus. | 


3- Thomas of Galloway was Earl of Athol, in right of Athol. 


_ Iabel his wife, the eldeſt heir-female of the ancient Earl of 
Athol ; and they were ſucceeded in that dignity by Patrick 
their ſon z * Nr anno 1241, 


4. His 


7. 
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4. His mother's ſiſter, then wife of David Haſtings, ſuc- 
ld him in that earldom :—And again, 

5. Her daughter and heir by him, was married to John de 
Strathbogie, who, in right of her, was Earl of Athol. He 
had iſſue by his ſaid wife, David Earl of Athol, forfeited i in 
the time of King David I. 

N 6. John Earl of Athol dying in 1594 without iſue-male, 

N James Lord Innermeath, who had married his ſecond daugh- 

ter, was created Earl of Athol; but that being complained 
of by Dorothea, then Counteſs a Tullibardine, 
7. The eldeſt daughter of the ſaid John, James Lord In- 
nermeath ref igned the ſame in her favour; and her poſterity 
by the ſaid Earl of Tullibardine always thereafter, in her 
right, poſſeſſed the title and precedency of the old Earls of 
Athol, until they have ſince been raiſed to higher dignities, 
TI: 8. Thomas de Moravia, Lord of Bothwell, and pannitarius 
wall, Scotia, dying a hoſtage in England for King David II.'s 
ranſom, anno 1366, left only a daughter, Jean, his ſole heir, 
married after his death to Archibald Lord Galloway, after- 
wards Earl of Douglas, to whom ſhe brought the honour and 
eſtate of Bothwell; who, and his ſucceſſors, Earls of . 

always ſtyled themſelves Lords of Bothwell. 

Td 9. David de Brechin, Lord of 'Brechin, was ſacceeded by 

Brechin, Margaret, his ſiſter and heir, who married David de Barclay, 

who, in her right, became Lord Brechin. 

8 10. Sir David Barclay, Lord of Brechin, ſon of the for- 

Lord Bre- mer David, left a daughter, Margaret, his heir, wife to 

chin. Walter Earl of Athol, who thereupon likewiſe became Lord 
of Brechin; and notwithſtanding that he poſſeſſed the ſaid 
eſtate and honours only, as being married with the Lady heir- 
eſs thereof; yet it was found likewiſe to fall under his for- 
feiture anno 1437; and that although it was ſtrenuouſly op- 
poſed by Sir Thomas Maule of Panmuir, who laid claim to 
the ſaid eſtate and honours of Brechin, in the right of his 


granamother Jean F Ring. the daughter of Sir David Fle- 
ming 
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ming as Biggar, by Margaret his wife, the ſiſter and heir of 

the laſt mentioned Sir David Barclay, Lord of Brechin. 

11. Sir William Cumming, Knight-juſticiary of Scotland, "= Wo 

anno 1240, became Farl of Buchan, by the marriage of Mar- Buchan. 

gatet, daughter to Fergus Earl of Buchan ; which their 

poſterity enjoyed, until their torfeiture by King Robert the 

Bruce. ans) 

12. John Stewart, High Chamberlain of Scotland, and Stewart 

Conſtable of France, was made Earl of Buchan, anno 1419; Bar 
and, after his death, which happened 1424, left only one — 

daughter, Jean, his heir; who was married to George Lord 

Seton, and who thereupon aſſomed the arms and laid claim 

to the honour of the deceaſed Earl of Buchan, until his 

eldeſt ſon, having been unfortunately involved in the treaſon- 

able practices of Walter Earl of Athol againſt King James I. 

he was obliged to compound, and renounce his own. and wife's 

_ right of the ſaid earldom of Buchan, on King James II. in = 
thereof, ſettling a yearly penſion of L. 40 Sterling, to be paid 

out of the exchequer to him, and his wife the faid Lady 

Jean Stewart, and the longeſt liver of them two. 

13. Sir James Stewart, ſecond ſon. of Sir James Stewart, 2. Stewart 
firnamed rhe Black Knight of Lorn, was created Earl of Buchan E. Buchan. 
in anno 1469; whoſe grandſon, John Earl of Buchan, by 
Margaret his wife, bas iſſue John Maſter of Buchan, killed 
at Pinxie in the lifetime of his father, leaving one daughter, 
Chriſtian, his heir, who, anno 1551, ſucceeded her grand- 
father in the earldom, of Buchan, = married Robert Dou- 
glas, brother to William Earl of Morton, who, in her right, 
became earl of Buchan. Their ſon. was Jn earl of 
Buchan, who had iſſue a daughter. .. | 
14. Mary, who ſucceeded him anno 1601 ; which Mary es. 

Counteſs of Buchan was married to James eldeſt ſon to: John 
Earl of Mar, by his ſecond wife Margaret, daughter of Eſines 
Earl of Lenox ; upon which marriage the right of ſucceſſion 
to the carldom of Buchan was reſtricted by a charter under 


SD 


the great ſeal, proceeding upon the Counteſs's refignation, and 


Caithneſs. a 


limited to the heirs-male of the ſaid Counteſs, and James her 


huſband; which failing, to the ſaid James his neareſt lawful 


heirs whatſcever: by virtue of which ſettlement, proceeding 
as above, David Lord Cardroſs, formerly, E now] Earl of 


2 5 
. Malifius Earl 15 Strathern marricd the daughter of 


Magnus Earl of Caithneſs and Orkney, and thereby, in the 


right of his wife, became likewiſe Earl of Caithneſs ane 


Orkney. 
16. William Earl of Roſs having married label, one of 


the co-heirs of the ſaid Maliſius, anno 1374, thereby be- 
came Earl of Caithneſs, in the right of his ſaid wife; which, 
after the forfeiture of the ſaid Maliſius, Was confirmed to him 


by King David II. by a charter of n dated at 


Carlile. 


Carrick. 


Scoon the 12th of May 1302. 
17. Michael Lord Carlile had Michael his fon, who died i in 
the lifetime of his father, leaving John a ſon, and Eliſabeth a 
daughter, who, upon the death — her brother John, fucceed- 
ed her grandfather in the honours. She married Sir James 
Douglas of Parkhead, who merely: became Lord Carlile of 
Torthorwald. 

18. Neil Earl of Carrick left one daughter, Martha, his ſole 
heir, firſt married to Adam de Kilconquhar, whothereupon was 
Earl of Carrick; but he dying inthe Holy Land anno 1272, with- 
out iſſue by her, ſhe again married Robert de Bruce, Lord of An- 


nandale, &c. in whoſe right alſo he became Earl of Carrick. . He 


died anno 1303, leaving iſſue by his Counteſs aforeſaid, Ro- 
bert his ſon, and Earl of Carrick, who, coming to the crown by 
the name of Robert the Firſt, he gave the earldom of Carrick to 
Edward' his brother, ſometime King of Ireland, who being 


lain at the battle of Dundalk, anno 1318, left two natural ſons, 


| Robert and Alexander. King Robert gave the earldom: firſt 
to Robert ; and he _—_ killed at the battle of Dots cog 1 1332s 
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was ſucceeded in the earldom of Carrick by his daughter and 


heir Eleanore. 
19. Which Eleanare Counteſs of Carrick married firſt Sic 


William Cunnynghame, and next Duncan Wallace, of Sun- 
dram; but by neither of them had ſhe any iſſue ; ſo, upon 
her death, the earldom returned to the crown. +. 


20. The late Duke of Ocmond, at the. election of ſixteen Lord Ding- 
rs for Scotland, anno 1710, laid claim to the honour: of val 


Lord Dingwall in the right of Eliſabeth his grandmother, 
' who was the daughter of Richard Preſton, Lord Dingwall, 
that died without iſſue- male anno 1622, and his Grace there- 
upon was received accordingly 


21. Alexander Lord Elphinſton dying whbew any ans — Elphin- 


male anno 1649, his only daughter and heir married her cou- 
ſin Alexander Elphinſton of Barns, who thereafter beckivs 


Lord Elphinſton. 


22. Duncan Earl of Fife, killed at Duthem anno 1 346, 1 was pif. 


ſucceeded by Iſabel his daughter and heir, who brought the 


honour, firſt, to Sir William Ramſay her huſband, and after- 


wards to Sir Thomas Biſſet; and having no iſſue, teſigned the 
earldom of Fife to Robert Earl of Monteith ; whothereafter 
ſtyled himſelf Earl of Fife and Monteith, before he was made 


Duke of Albany. 


23. Allan Lord Galloway. married Margaret, eldeſt daugh- Galloway. 


ter of David Earl of Huntingdon ; but dying without lawful 
heirs-male of his own body anno 1233, although Thomas 


Earl of Athol, who was his brother, or atleaſt the ſon of 


Thomas, were ſtill alive; yet his honours of Lord Galloway 


went by his daughter Dornagill, upon the deceaſe of her two 


elder ſiſters without iſſue, to John Baliol ; whoſe ſon. John 
Baliol is on that account conſtantly deſigned Lord Galloway, 
during his competition with Robert the Bruce, Earl of Car- 
rick, &c. about the ſucceſſion to the crown. 


24. Adam Lord Gordon, killed at Hornildun anno 1401 Ty Gordon. 


was ſucceeded in the _—_ of * &c. by Eliſabeth 
8 | 5 his 
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kis daughter and ſole Heir, married in 1408 to Alexander 
Seton, En to William Lord Seton; who, in her right, was Lord 
Gordon, though he retained the firname- of Seton. Their 
ſon Alexander in charters deſigns himſelf filius ei n 
Doeminæ Eliſabethæ Gordon de ed. 
N. B. Alexander the father is to be ſound fitting i in parlia- 
ment as Lord Gordon anno 1429. 
Halibur- 25. The Haliburtons became Lords of Dirleton, by the 
age Vi marriage of the heir-female of the Vaſſals formerly Lords + 
ton. thereof; but the heir-male likewiſe failing with Patrick Lord 
Dirleton, although his eſtate was thereupon divided among 
his three daughters, coheireſſes; yet the arms and title of 
Lord Dirleton were afterwards aſſumed and carried by Wil- 
liam Lord Ruthven, after wards Earl of Gowrie, in the right 
of Janet the eldeſt daughter of the ſaid Patrick anne 
Lord Dirleton, above-mentioned. 
| Herries, 26. William Lord Herries, who died anno 1 843. left iſſue 
three daughters his coheirs; the eldeſt whereof, Agnes, 
was married to Sir John Maxwell, ſon to Robert Lord Max- 
well, who, in right of his wife, was ſummoned to parliament 
anno 150 , and fits therein as Lord Herries. The family con- 
tinued a diſtinct peerage till the year 1 667, that John Lord | 
Herries ſucceeded Robert Earl of Nithſdale. 
| Lenox, 27. Donald Earl of Lenox having no male iflue, the earl 
dom devolved on Margaret his daughter and heir, who mar- 
ried Walter Lord of Treſslean. They had a ſon, Sir Dun- 
can, in' whoſe favour they reſigned the earldom of Lenox, 
rempcere Raberti II. This Earl Duncan had three daughters, 
firſt, Iſabel, married to Murdoch Duke of Albany; 2d, Mar- 
garet, married to Robert Monteith of Ruſey; 3d, Eliſabeth, 
married to John Lord Darnley. He was forfeited by his 
ſon-in-law the Duke of Albany, and executed at Stirling anno 
1426. Ifabel Ducheſs of Albany, his daughter, in a charter, 
is defigned Duciſſa de Albany, Comitiſſa de Lenox, whereby ſhe 
mortifies ſome lands to the black fryars of Glaſgow, with con- 
4 ſent 
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dent of her ſiſter the Lady Ruſty; which ſhows; that the 
looked upon herſelf as Counteſs of Lenox; which undoubted- 
1y ſhe would have been, had it not been for the forfeiture of 
her father, which no doubt he looked upon to be unjuſt. 
The Ducheſs of Albany's lawful poſterity failing, there aroſe 
a controverſy about the title of Lenox, and the ſuperiority and 
lands of that Scldoad; betwixt John Lord Darnly, grandſon to 
Elizabeth, daughter to Duncan Earl of Lenox, and Agnes 
| Monteith, Lady Gleneagles, lineal heir of Margaret, the ſaid 
Earl's other daughter: For the Lord Darnly having ſerved 
Himſelf heir to Duncan Earl of Lenox arne 1436, (whoſe 
forfeiture it would appear, had been reſcioded), — the 
title of Earl of Lenox; in which he was oppoſed by the L 
dy Gleneagles, who contended that the was deſcended from 
the eldeſt fiſter ; whereupon he was obliged to lay afide 
the title: But the controverſy being afterwards referred to 
arbitrers, anno 1477» matters were. ſo managed by the-Lord - 
Darply, then in great power with the King, and-otherwiſe 
more powerful than his competitor, that ſhe was decerned to 
renounce het claim to the title and ſupetiority of the earldom 
of Lenox, and got omy à part of the land; whereupon the 
Lord Darnly, anne 148: 3. reſumed the title of Earl of Lenox. 
28. Gratney Earl of Mar, by Bruce, filter to 
King Robert I. had iſſue, Donald bis ſuoceſſor, and Helen, 
married to Sir John Monteith, Knight, (from whom Robert 
Lord Erſkine, who claimed the Earldom of Mar in the reign 
of King James II. was lineally deſcended). Donald Earl of. 
Mar, killed at Duplin anno 1332, left iſſue Thomas his ſon 
and heir, and a daughter, Margaret, her brother's heir, 

29. Margaret Counteſs of Mar ſucceeded her brother, who 
died iſſueleſs, anno 1379, married James Earl of — þ 
who thereupon. called himſelf Earl of Douglas and Mar. 
Their ſon, James Earl of Douglas and Mar, being ſlain at 
the battle of Otterburn 1388, without lawfal iſſue, the earl- 
Ppt | dom 
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of Mar. 
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dom of Mar went to Iſabel Douglaſs, his ſiſter- german; who, 
in charters deſigns berſelf 1/abella de Douglas Comitiſſa de Mar. 
She married, firſt, Sir Malcolm Drummond, Knight, in her 


right, intitled Lord of Mar; and, after his death, ſlie again 


married Sir Alexander Stewart, ſon and heir of Alexander 


Earl of Buchan, In contemplation of their marriage, the, 


by charter in 1404, made over the earldom of Mar, &c. to 


the ſaid Alexander, her future huſband, and to the heirs to be 


procreate betwixt them; which failing, to the ſaid: Alexander's 
lawful heirs and aſſignees whatſoever ; whereupon he was Earl 
of Mar, and is to be found mentioned in 1406. Under that 


deſignation, this Alexander Earl of Buchan and Mar, having 


no iſſue by his Counteſs, reſigned the earldom in the hands of 
King James I. in favour of Sir Alexander his natural ſon. This 
laſt Alexander Earl of Mar died, in 1436, without-iflue, - 

| 30. Robert Lord Erſkine, lineal heir of Helen daughter of 
Gratney, and ſiſter of Donald Earl of Mar, ſerved himſelf 
heir, anno 1436, to Iſabel Douglaſs Counteſs - of Mar, his 
couſin, and thereupon aſſumed the title of Earl of Mar, and 


is to be found ſo in charters which he grants anno 1444: But 


the miniſtry, in the minority of King James II. intented a 
proceſs againſt him, in reference to his right to that earldom; 


he died before it came to an iſſue; but, in 1457, a ſentence 


Monteith. 


was given againſt his ſon Thomas Lord Erſkine; but long 
after, in the year 1565, Queen Mary reſtored the earldom of 
Mar, &c. to John Lord Erſkine, by way of Juſtice, which 
was ratified to him in parliament. | Wat: STI nt. 
31, Sir William Cuming became Earl of Monteith by the 
marriage of the daughter and heir of Gilchriſt, who was Earl 
of Monteith, tempore Mal. IV.; and he the ſaid Walter 
Cuming dying likewiſe without iſſue- male, E's 
32. His daughter and heir by his ſaid lady, married Sir 
Walter Stewart, who was thereby alſo Earl of Monteith. 
| ES h 33. Murdoch 
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33. Murdoch Earl of Monteith, flain at Halidounhill, an- 
10 1333, was ſucceeded by Mary, the daughter of his bro- 
ther Allan, married to Sir John Graham, in her right, Earl 
of Monteith, and who, by her, had only one daughter, Mar- 
garet, the ſole heir. 3 „ 
34. Margaret Counteſs of Monteith was married to Ro- 
bert, ſecond ſon of King Robert II. who thereupon was Earl 
of Monteith; afterwards, by his brother Robert III. made 
JJJJ.ͤpV . TT | | 
35. King Robert I. erected the lands of Murray into an Murray. 
earldom, in favour of Thomas Randolph his nephew. This 
Earl left iſſue John, his ſon, and daughters, Agnes, married to 
Patfick Earl of March; and Iſabel, to Sir William Murray. 
John ſucceeded his father in 1331, and was flain at the battle 
of Durham 1346, without iſſue. His eſtate and honours de- 
volved on Agnes Counteſs of March, his ſiſter, in whoſe right, 
or by the courteſy of Scotland, her huſband deſigned himſelf 
Earl of March and Murray. ROY 
36, This Patrick Earl of March, and Agnes Counteſs of 
Murray, his wife, reſigned the Earldom of Murray, as would 
appear from charters in the rolls of King Robert II. in which 
that prince gives the earldom of Murray to John Dunbar, and 
Marjory his Daughter, 3 | 2 | 
37. James Dunbar Earl of Murray leaving two daughters, 
his heirs, the elder, Janet, was married, in his own lifetime, Earl of 
to James, ſon to the Lord Crichton; and Marion, the Murray. 
younger, after her father's death, to Archibald, brother to 
the Earl of Douglas, who uſurped the Earldom of Murray, 
though the dignity and eſtate, according to law ſhould have 
gone to the Lord Crichton, who had married the elder ſiſter; 
ſuch was the power of the Douglaſſes at that time, as is noticed 
by our hiſtorians; but he was forfeited anno 1455. 
38. Henry Sinclair Earl of Orkney, Lord Roſline, &c. Nithſdale. 
married Giles Douglas, daughter to William Douglas, Lord 
of Nithſdale, and thereby became Lord Nithſdale, warden 
; | | of 


Oliphant. 
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ok the marches; ſheriff.juſticiar, and aden of um- 
fries, &c. to all which honours their ſon William likewiſe 
ſucceeded in the right of his mother, until he afterwards diſ- 
claimed the ſame, upon his being, in lieu thereof, created Earl 
of Caithneſs anno 14.56. 

39. This Noble family | affords a very APPS inftancs | 
whereby the undoubted right of the female ſucoeſſion to 
rage, by the law of Scotland, is eſtabliſhed.” For a thorough 
conviction whereof, Captain Fraſer and his doers may, if they 
pleaſe, conſult the famous deciſion, Oliphant contra Oliphant, 
11 July 1633; only they muſt take this one obſervation likes 
wiſe along with them, That Sir James Douglas, who had 
married the heir-female, in that caſe was created Lord Mor- 
dington, with the precedency of the old Lords Oliphants, 


leaving to the heir-male the empty name of Oliphant, with a 


very conſiderable diminution of honour, 
40. Malifius Earl of Strathern became likewiſe Earl of 
Orkney and Caithneſs, as is already obſerved in the inſtance 


of Caithneſs, by marrying the daughter of Magnus Earl of 


theſe countries ; and afterwards reſigned the earldom of Ork- 


ney in favour of William Sinclair, Lord of Roſline, and-Eli= 
ſabeth, his daughter by the heireſs of the ſaid Earl Mag- 


nus. 

41. William Earl of Roſs left iſſue only two daughters; 
1 the eldeſt, Euphame, ſucceeded in his eſtate and 
honours, though he had a brother, Hugh, anceſtor of Balna- 
gown. The ſaid Countels of Euphame married Sir Walter 
Leſlie, who, in her right, was called Lord of Roſs, and by her 


had iſſue Sir Alexander Leſlie, Earl of Roſs, and a Daughter, 


Euphame, married to Donald Lord of the Iſles. This laſt Earl 
Alexander married Euphame, daughter of Robert Duke of 
Albany ; by whom he had only a daughter, Euphame ; who, 


turning herſelf a nun, was, by the above Duke her grand- 


father, prevailed on to reſign her honours, &c. in favour of 
her _ his fecond ſon, John Earl of Buchan; who there- 
upon 


(86: F 
upon took upon him the title of the Earl of Roſs, and, with 
the aſſiſtance of his friends in the then government, was re- 
folved to. maintain his right thereto, by virtue of his niece the 
above Counteſs Euphame's relignation ; which being quarrelled 
by Donald Lord of the Iſles, in the right of his wife, who 
was ſiſter to the father of the ſaid Euphame immediately laſt 
named, and conſequently the undoubted heir of the Leſlies, 
Earls of Roſs; which diſpute came ſoon after to be tried at 
Harlieu, where neither ſide indeed had cauſe to boaſt of vic- 

tory; but Donald, however, till his death, continued ſtill 
Earl of Roſs, and was ſucceeded therein by Earl Alexander 
his ſon, who was forfeited in November, 1475 ; but, in July 
thereafter 1476, he had all his other hereditary poſſeſſions, ex- 
cept the earldom of Roſs, lordſhip of Kintyre and Knayſdale, 
reſtored to him; but with this further new reſtriction hke- 
wiſe on theſe, that they, for the 3 ſhould go to the heirs- 
male. 
42. William Fraſer having): anno 1598, married Margaret Salton. 
che daughter of George Abernethie, Lord Salton, whoſe male 
iſſue failed in his fon Alexander, who ſucceeded him, anno 
1669; Alexander, the fon of the above William Fraſer, there- 
upon ſerved himſelf heir of line to his grandfather the ſaid 
George, and took upon him the title of Lord Salton accord- 
ingly ; which was approven of andiconfirmed to him by pa- 
tent, and act of parliament ammo 1670, as, and on account of 
his being heir of line and next of blood to the faid Aberne- 
thie, Lord Salton, laſt deceaſed, &c. 
43. Robert Lord Semple married Anna, daughter of Janes Semple. 
Lord Mordington, by whom be had Francis, his ſucceſſor ; 
and two daughters, Anna, married to- Francis Abercrombie 
of Fretternier, and Jean, to Alexander Sinclair of Roſline. 
Francis Lord Semple dying without iſſue anno 1684, Anna 
his ſiſter ſucceeded him in his eſtate and dignity; who. hav- 
ing married the above Francis Abercrombie, King James VIE. 


Nb him Lord Glasfurd, for his own lifetime only, in regard 
the 
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the title of Lord Semple was to deſcend to the heirs of Anna 
Baronneſs of Semple, his wife; ſhe died 1691, and was ſuc- 
cCcieeded by her eldeſt Son Francis, late Lord Semple. _. 
Sinclair. 44+ John Lord Sinclair had only one daughter, Katharine; 
ſhe married John Sinclair, ſon of Sir John Sinclair of Her- 
mandſton, by whom ſhe had Henry Lord Sinclair, who be 
came ſoon his grandfather's death. 

Strathery.. 45. Maliſe Earl of Strathern was ſucceeded in the earldom 
by Joanna his eldeſt daughter, married to John Earl of War- 
ren and Surrey; ſhe was engaged in treaſonable practices 
againſt her country, for which the earldom was eſcheated to 
the crown. 

Strathern. 46. King Robert II. gave the Adem of Strathern to Da- 

* vid his ſon ; he left only a daughter, Euphame, Counteſs of 
Strathern; which Euphame married Sir Patrick Graham, 

| who, in her right, was Earl of Strathern, he being ſo deſigned 
in charters about that time. Their ſon Maliſe was Earl of Stra- 

thern, from whom King James I. after his return, reſumed 
the earldom, upon reaſons not well known, and was looked 

upon as a hardſhip; but the King afterwards gave him the 
earldom of Monteith, in lieu of the other, in the year 1630, 

King Charles I. ratified to William Earl of Monteith, the 

right to the ſaid earldom, upon his ſervice as heir of line to 
David Earl of Strathern aforeſaid, which his Majeſty was 
again pleaſed to reſume by a proceſs. of reduction in the year 

16 33, Whereof the alledged reaſons may be partly ſeen in the 

two deciſions obſerved by Durie, the 2oth and 22d of March 

: ſaid year, the King's Majeſty contra the Earl of Strathern. 

Suther- 48. Eliſabeth having ſerved heir to John Earl of Suther- 
land. land, her brother, who died without iflue 1512 ; Adam Gor- 
don, ſon of George, ſecond Earl of Huntly, who married her 
at that time, did thereupon aſſume the title of Earl of Suther- 
land., ratione curcelitatis; and afterwards they were ſucceeded 
by John their Grandſon, in favour of whoſe father Alexander 

Maſter of Sutherland (but who died . nnn, _ 
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dom anno 1527. — 
49. Though the dignity of Burleigh be confirmed by pa- uss 
tent, yet, in regard of the A ar nature thereof, we thought = 
proper to inſert it. Sir Michael Balfour having been created "2 
Lord Burleigh, by his patent in the 1607, without mention TE 4 
of heirs, his daughter Anne ſucceeded him in his honours, J 
and Robert Arnot of Furny, her huſband, and John next 
Lord Burleigh. | = 


The above condeſcendence is offered under proteſtation to add 
thereto, at any time during the courſe of this proceſs. 


South Britain may alſo be added. 
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Memorial for Simon Lord Fraſer of Lott. 


2. Anfwers to 'the condefcendences giveh in \ By Mr. Mac- 


kenzie, of ſuch Lords of Parliament as he has adduced as 
precedents of a female fuccefſion. 


Memorial for thoſe of the firname of Fraſer, 


Anſwers to Mr. Mackenzie's condeſcendences in the 
rank and dignity of Earls, in the competition betwixt 


him and the Lord Fraſer of Lovat. 


State of the inſtances produced by Simon Lord Lovat, 


for provi ng the cuſtom of ſucceſſion in the title of Lord 
Baron in Scotland, as they are admitted by Mr. Mac- 


kenzie, or proved by indiſputed vouchers. 


Short ſtate of the argument from the inveſtitures of the 
lordſhip or eſtate of the family of Lovat. 


Information for Simon Lord Fraſer of Lovat, againſt 
Hugh Mackenzie, Eſq; 


Remarks for Simon Lord Fraſer of Los on 4 infor- 
mation for Hugh Mackenzie, Eſq; 


Liſt of creations of Lords of Parliament fince that dignity 
came to be conſtituted by letters patent in the reign of 
King James VI. that are either in the public archives, 
or otherwiſe inſtructed by the patents themſelves, and 


other authentic vouchers. 
Additional condeſcendence of inſtances for Sana Lord 


Fraſer of Lovat, in the higher rank and dignity of Earls, 
„ L 
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4 5 „ IT. Inform ation for Hogh Lord Fraſer of Lon, An 


2 8 | Capt, Simon F raſer of Beaufort. 
EE 12. Condeſcendence of inſtances, ancient and modern, where | ec 
Et titles of honour and dignities have deſcended to heirs * 5 
Ik general, offered by Hugh Lord Lovat. . 4 
® 5 13. Anſwers for Hugh Lord Fraſer of Lovat, to the printed Is o 
1 memorial of Capt. Simon Fraſer of Beaufort, 4 
1 14. Remarks upon the pretended anſwers in the memorial for 4 
E Capt. Simon Fraſer of Beaufort, to the condeſcendence 5 
. or memorial of 82 Lord Fraſer of Lovat. 
13 | Ts. Condeſcendence, or alphabetical catalogue af FI noble 1s: 5 
1 perſons who have been Peers of Scotland, whether in | ' a 
_ right of their wives, or of the ladies, hats e from i £ 
= whom they were deſcended ; offered by * Lord * 
$i | Lovat. .. - - - IP 
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